IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RAFIQ BIN BASHIR BIN JALUD
AL HAMLI,
Petitioner,
v Civil Action No. 05-0359 (GK)
GEORGE W. BUSH, et al., |

Respondents.

N’ S’ N’ N S N’ N N N N N N

DECLARATION OF J . L. HUNT

Pursuant to 28 U.S.C. § 1746, I, Commander J. L. Hunt, Judge Advocate General’s
Corps, United States Navy, hereby state that to the best of my knowledge, information and belief,
the following is true, accurate and correct:

1. I am the Legal Advisor t§ the Office for the Administrative Review of the
Detention of Enemy Combatants af U.S. Naval Base Guantanamo Bay, Cuba (OARDEC). In
that capacity I am an advisor to the Director, Combatant Status Review Tribunals. |

2. I hereby certify that the documents attached hereto constitute a true and accurate
copy of the portions of the record of proceedings before the Combatant Status Review Tribunal
related to petitioner Rafiq Bin Bashir Bin Jalud Al Hami that are suitable for public release. The
portions of the record that are classified or considered law enforcement sensitive are not attached
hereto or are redacted. An OARDEC staff member has redacted information that would
personally identify certain U.S. Government personnel and fbreign nationals in order to protect

the personal security of those individuals.

- | 4007



I declare under penalty of perjury that the foregoing is true and correct.

= (./.<
Dated: A'vw)wbl’ 19, 100% y .

<J. L.\Hunt ‘ -
CDE, JAGC, USN

o
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~ Department of Defense
- Director, Combatant Status Review Tribunals

© OARDEC/Ser: 69
3 September 2004

From: Dlrector Combatant Status Rev1ew Tribunal

Subj: REVIEW OF COMBATAN T STATUS REVIEW TRIBUNAL FOR
DETA]NEE ISN # 892

Ref: (a) Deputy Secretary of Defense Order of 7 July 2004
(b) Secretary of the Navy Order of 29 July 2004

1. I concur in the decision of the Combatant Status Review Tribunal that Detainee ISN 4892
meets the criteria for designation as an Enemy Combatant, in accordance with references (a) and

(b).

- 2. This case is now con51dered ﬁnal, and the detainee w111 be scheduled for an Adm1mstrat1ve

Review Board.

J.M. MCGARRAH
RADM, CEC, USNR -

Distribution:
NSC (M. John Bellinger)
DoS (Ambassador Prosper)
DASD-DA

11CS (35)
SOUTHCOM (CoS)
COMJTFGTMO
OARDEC (Fwd)
CITF Ft Belvoir

—FOR-OFFICEAEVPSE-ONEY— ' 4009



UNCLASSIFIED
1Sep04
MEMORANDUM

From: Legal Advisor A - _ .
To:  Director, Combatant Status Review Tribunal

Subj: - LEGAL SUFFICIENCY REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL
FOR DETAINEE TSN # 892 . - -

Ref: (2) Deputy Secretary of Defense Order of 7 July 2004 -
~ (b) Secretary of the Navy IIhplementajion Directive of 29 July 2004

Encl: (1) Appointing Order for Tribunal #2 of 2 August 2004
(2) Record of Tribunal Proceedings - -

1. Legal sufficiency review has been completed on the subject Combatant Status Review

Tribunal in accordance with references (a) and (b). After reviewing the record of the Tribunal, I
find that: : : -

a. The detainee was properly' notified of the Tribunal process and was present for the *
- unclassified portions of the Tribunal proceedings. ‘ - :

b. The Tribunal was properly convened and constituted by enclosure 1.

¢. The Tribunal complied with all provisions of references (a) and (b). Note that some
information in exhibits R-2 and R-3 was redacted. Based on the location and extent of _

the redactions we can be certain that the redacted information would not support a

- determination that the detainee is not an enemy combatant. Additionally, the Recorder
mistakenly presented an unclassified exhibit that contained classification markings. The
Tribunal President confirmed that the document was not, in fact, classified and a properly
marked version of the document was subsequently inserted into the Record. As can be .
seen by comparing the two documents (R-1and R-1-A), they are identical other than the
spurious classification markings. ' ' : '

d. The detainee did not request the production of witnesses or other evidence.

€. The Tribunal’s decision that detainee # 892 is properly cia’ssiﬁed as an enemy
combatant was unanimous. ' . :

£ The detainee’s Personal Representative was given the opportunity to review the
record of proceedings and declined to submit comments. '

- 2. The proceedings and decision of the Tribunal are legally sufficient and no corrective action is

© required.
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Subj: LEGAL SUFFICIENCY REVIEW OF COMBATANT STATUS REVIEW TRIBUNAL -
FOR DETAINEE ISN # 892 :

3. Irecommend that the decision of ‘the Tribl‘malﬂ be approved and the case be considered final.

CDR, JAGC, USN

UNCLASSIFIED
o | . 4011



‘Department of Defense
Director, Combatant Status Review Tribunals .

2 August 2004
: Fxom D1rector, Combatant Status Rcv1ew Tnbunals |

Subj: APPOINTMENT OF COMBATAN T STATUS REVIEW TRIBUNAL #2

Ref: (a) Convening Authority Appomtment Letter of 9 July 2004

By the authority given to me in reference (a), a Combatant Status Review Tnbunal
established by “Implementation of Combatant Status Review Tribunal Procedures for
Enemy Combatants Detained at Guantanamo Bay Naval Base, Cuba” dated 29 July 2004

is hereby convened. It shall hear such cases as shall be brou ght befor it without further
action of referral or otherwise.

The following commissioned officers shall serve as members of the Tribunal;

MEMBERS:

—Colonel U.S. Manne Corps; President
— Lleutenant Coloncl U.S. Army; Member { AG)
— ‘Lieutentant Colonel, U. S Air Force; Member

Cz?f;"

M. McGARRAH
Rear Admiral

Civil Engineer Corps
U.S. Naval Reserve
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MEMORANDUM FOR DIRECTOR, CSRT

2. If there are any questions regarding
undersigned at DSN-.g .

HEADQUARTERS, OARDEC FORWARD .
GUANTANAMO BAY, CUBA
‘ APO AE 0936Q

18 August 2004

FROM: OARDEC FORWARD Commander

SUBJECT: CSRT Record of Proceedings ICO ISN# 892

1. Pursuant to Enclosure (1), paragraph (I)(5) of the Implementation of Combatant Status Review
Tribunal Procedures Jor Enemy Combatants Detained at Guantanamo Bay Naval Base, Cuba

dated 29 July 2004, I am forwarding the Combatant Status Review Tribunal Decision Report for
the above mentioned ISN for review and action.

this packége, point of contact on this matter is the

Colonel, USAF
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UNCLASSIFIED SUMMARY OF BASIS FOR TRIBUNAL
o DECISION . - '

(Enclosure (1) to Combatant Status Review TribunalnDecisioh Report)

TRIBUNAL PANEL: #
ISN #: 892

1. Introduction

As the Combatant Status Review Tribunal Decision Report indicates, the Tribunal has

- determined that this detainee is properly classified as an enemy combatant. In reaching
its c'_onclusions, the Tribunal considered both classified and unclassified information. The
following is an account of the unclassified evidence considered by the Tribunaland other
DPertinent information. Classified evidence considered by the Tribunal is discussed in
Enclosure (2) to the Combatant Status Review Tribunal Decision Report. '

2. Synopsis of Proceedings

The unclassified evidence presented to the Tribunal by the Recorder indicated that the
Detainee was a fighter for Al-Qaeda because he attended the training camp in
Afghanistan in 2000 or 2001 (although the Detainee denied this in his oral statement at
the Tribunal on 7 August 2004). At the training camp, the Detainee allegedly
was trained how to use a Kalashnikov rifle, as well as heavy artillery and heavy weapons
(the Detainee denied this as well in his oral statement). The unclassified evidence
supported the Government’s proposition that the Detainee freely chose to support Al-
Qaeda through his actions. After an initial reluctance, the Detainee chose to participate in
the Tribunal process. He did not request any witnesses be produced on his behalf, The
detainee made an oral, sworn statement, in which he denied being a fighter as well as
being a member or supporter of Al-Qaeda or the Taliban, '

3. Evidence Considered by the Tribunal
The Tribunal considered the fqllowing evidence in reaching its c‘oncluéioﬁs:
- a. E};hibits: D-a, R-1 through R-8.
b. Sworn statement of tﬁe detainee. _
4. Rulings by the Tribqnal on Detainee Requests for Evidence or Witnesses |

The Detainee requested no witnesses or additional evidence be produced; therefore, no
‘rulings on these matters were required to be made.

ISN #892
Enclosure (1) 401
Page 1 of3



5. Discussion of Unclassified Evidence

- The Tribunal found the following unclassified evidence persuasive in making its ‘
determinations: Exhibits R-2 (21 Feb 03) and R-3 (13 Mar 03), respectively. Exhibit R-
2, in pertinent part, indicates that the Detai dmitted, after an initial reluctance, )
receiving free weapons training at the aining camp in Afghanistan for 10 days.
This training included instruction on the Kalashnikov rifle, heavy artillery, and some type
of agi-aireraft weapon. Upon being questioned further about his reasons for attending
the aining camp, the Detainee could not provide an answer. Exhibit R-3
provides a detailed summary of the Detainee’s account of how he got to Afghanistan
(though his assertion of never having heard any discussion of “jihad” while studying at
the Islamic Law institute in Kandahar is not credible, given the environment at that time
in 2000-2001). The Tribunal notes that the Detainee also denies being a member of Al-
Qaeda in Exhibit R-3. : '

In reviewing the evi&encé, the Tﬁbunal was guided by Paragrdph G-11 of Enclosure ()
‘and assigned a rebuttable presumption of genuineness and accuracy to the Government
Evidence. -~ S '

H

The Tribunal found the following unclassified evidence unpersuasive in making its
determinations: the Detainee’s sworn statement (even though during deliberations, the
Tribunal considered the fact that the statement was sworn and weighed this evidence
accordingly). ‘ 3 o ’

After changing his mind as to his decision to participate and his method of participating,
the Detainee eventually chose to make a sworn statement. He claimed that he was
tortured into initially making the admissions of military training (as reflected in Exhibit
R-2) while being questioned in Afghanistan. He claimed that this information should
have been in his file (it was not present in any information submitted to the Tribunal). He
claimed not have been tortured after his arrival in Cuba. When reminded that he had
- made his statement as reflected in Exhibit R-2 after he arrived in Cuba and that it made
no mention of previous torture, the Detainee asserted that he didn’t change his story
because he thought he would be tortured in Cuba as he had been in Afghanistan. The .
detainee claimed to have “recanted” the information provided as reflected in Exhibits R-2
and R-3 although there was no evidence presented that he had made any attempt to do so
since February or March 2003..

The Tribunal also relied heavily on the classified évidence presented in reaching its
decision. A discussion of the classified evidence is found in Enclosure (2) to the
Combatant Status Review Tribunal Decision Report. c

6. Consultations with the CSRT Legal Advisor

One issue arose during the course of this hearing that required consultation with the
,CSR.T- legal advisor. One of the pieces of evidence as indicated in paragraph 3a3 of
Exhibit R-1 was marked as SECRET/ NOFORN. Observing that classified evidence is

- ISN#892
Enclosure (1)401 S
Page 20f3



not supposed to be provided to the Tribunal during the unclassified portion of the
hearing, the Tribunal inquired as to whether the information really was classified. Upon
review of Exhibit R-2, the Tribunal President noted that the information referenced in
 paragraph 3a3 was actually contained in R-2, an unclassified exhibit, The Tribunal
President therefore found that the information referenced in paragraph 3a3 was actually
unclassified, and therefore no improper release of classified information had occurred.
The Deputy Legal Advisor considered the matter and advised that the Tribunal should
reconvene on the record to resolve the issue. The Tribunal did so (in a closed session, as
the discussion concerned classified information) and clarified this matter on the record.

7. Conclusiohs of the Tribunal

Upon careful review of all the evidence ;;resented in this matter, the Tribunal makes the
- following determinations: '

“a. The detainee was mentally ahd physically capable of participating in the

proceeding. No medical or mental health evaluation was requested or deemed necessary.

b. The detainee understood the Tribunal procéédings. He asked questions
regarding his rights, appeared satisfied with the answers provided by the Tribunal
President, and otherwise actively participated in the hearing.

~ ¢. The detainee is properly classified as an enemy combatant. |

' 8. Dissenting Tribuﬁal Member’s report .

None. The Tribunal reached a unanimous decision.

Colonel, U.S. Marine Corps
Tribunal President

~ ISN#892
Enclosure (1)
Page 3 of 3
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‘ UNCLASSIFIED

Summarized Detainee Statement :

If it is possible can you please turn down the air conditioner? How come I am not
-comfortable sitting right here? It is a little bit chilly and I am still handcuffed. This is too
tight on my hands. I cannot be comfortable like this. The handcuffs are cutting into my
hands. I cannot talk like this. You talk about rights. (4ir conditioning unit was turned off; two
military police guards were permitted in the Tribunal room to loosen hand restraints on detainee) '

Information like what. I did not fight. I don’t understand. Can you please repeat. Ido
not have any information to provide. I did provide all the information I have earlier on. -
The lady who is sitting to my right did give me a choice yesterday of coming here to
attend or if I would decline that. I expressed to her my interest in attending, I wanted to
be present for this hearing. That is what she told me, Everything you have is recorded
and is documented. That is correct. I have no further comment.

Answers in response to questions by the Tribunal Members: :
No, I did not train on weapons while I was in Afghanistan. Ihave one question. Does it
include or does it say in my file that I was a fighter or I fought? IfIdid not fight, why am
I being labeled an enemy combatant? I recanted information that I attehdcd a weapons
training camp. What is your question? What additional information did you want me to
provide? Idid recant this information about a year ago. If there are some ambiguities
to know about please ask me. Itis incorrect, not true; I never attended the
training camp. I have never been to this place. I did tell the interrogator I had
been there. I did mention this back in Afghanistan and I did mention this when I arrived
in Cuba. I was very scared being here and I thought there was no difference whether I
said I did or did not attend training. When I heard that maybe I would attend court orl
would be tried, I thought it was better for me to correct this information.

I did not see any rights in Afghanistan when we were being interrogated. We were
tortured. But it was different here. I first thought Cuba was identical to Afghanistan so I
continued with the same story. I experienced better treatment here. Everything was
different here. That’s how it was. Back in Afghanistan I would be tortured. I was
threatened. I'was left out all night in the cold. It was different here. I spent 2 months
with no water, no shoes, in darkness and in the cold. There was darkness and loud music
for 2 months. Iwas not allowed to pray. I'was not allowed to fast during Ramadan.
These things are documented. You have them. How could you expect me to during
interrogation knowing all this? That is why I tell the truth here. Of course not! I am not

- amember of Al Qaida or the Taliban.

‘What will I swear on and what is the Afor‘m of fhe oath? You will have to explain to me

. before I will swear. Do I swear by God? Iam a Muslim. Ido not swear by anything but
- The Koran or by God.

In the name of Allah, the most compassionate, the most merciful, I swear by alniighty
God that my testimony before this tribunal shall be the truth, ' -

ISN #892
Enclosure (3)
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UNCLASSIFIED

Answers in response to questions by the Personal Representaﬁvezf '
Yes we discussed the Tribunal when we met. Did I say to you yesterday I would make a

- sworn statement to the Tribunal? I don’t really recall. Maybe you talked to me and was

not paying attention; or the linguist did not translate it clearly. I did say and it is in my

file I was tortured. I don’t understand why it is not written. I am pretty sure that it is

written because I have had interviews before, I think it is written. Iam certain it is

written, ' ‘ : - :

Answers in response to questions by the Recorder: : . '

I was not a member of Al Nadah. When Al Nadah was a party, I was a very little kid.
How could I have been a member when Iwas only seven years old? No, Mr-hd
not encourage me to receive weapons training. '

Answers in response to questions by-the Tribunal Members; .
I did not train. I did not fight. How could I have trained? If you look at my hands, I am
injured. My hand is only 35% functional| This is an old wound, an old injury back from
when I was a carpenter in Tunisia. I'have all of my fingers except one. How coiild I

have done that? I could not have trained. | As far as combat, I have never participated in
that. ~ " : '

I wanted to go to Pakistan not Afghanistan. Yes I was in Afghanistan but the reason for
my travel to go to Pakistan. I was in Pakibtan for a while, I.was staying with an
individual from Tunisia. During this time| there was a campaign. People were under
duress. My friend in Pakistan told me it would be a good idea to go through Afghanistan
and then return afterwards. There was a crack down from the Government on foreigners.
I was in Afghanistan, but I did hot go to- camp. - ' :

~ Answers in response to questions by the Recorder:
I have not been tortured while I have been|in Cuba. That is correct. I was tortured in’

Afghanistan. I did not change my statement the first two months I was here. I already
told you why I did that 10 minutes ago.- ‘ ’

Summarized Detainee Statement
=———rarlzed Detamee Statement
I have nothing else,

ISN #892
~ Enclosure (3)

. Page 2 of 3
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UNCLASSIFIED

AUTHENTICATION

I certify the material contained in this transcript is a true and accurate summary of the
testimony given during the proceedings.

Colonel, USMC
President, CSRT

ISN #892
Enclosure (3)
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Detamee Electlon Form
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 UNCLASSIFIED

Recorder Exhibit List

iOl‘

# Title Classification
R1 | Unclassified Summary UNCLASSIFIED
R2 | FBI 302 dtd 13 Mar 03 UNCLASSIFIED
R3 | FB1302 dtd 21 Feb 03 UNCLASSIFIED
R4 | 000892 KB 0 JTFGTMO para. 5(H) SECRET/NOFORN
R5 | Enemy Combatant Review Checklist SECRET/NOFORN
R6 ‘| Baseball Card : SECRET/NOFORN
‘R7 | CITF CDR Memorandum dtd 23 Feb 04 SECRET/NOFORN
R8

JTF GTMO CG Memorandum dtd 6 Mar 04

~ UNCLASSIFIED

SECRET/NOFORN
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Combatant Status Review Board
TO: Personal Representative

FROM: Recorder

Subject: Summary of Evidence for Combatant Status Review Tribunal — AL HAMI,
Rafiq Bin Bashir Bin Jalud o

1. Under the provisions of the Department of the Navy Memorandum; dated 29 July
2004, Implementation of Combatant Status Review Tribunal Procedures Jor Enemy

- Combatants Detained at Guantanamo Bay Naval Base Cuba, a Tribunal has been
appointed to review the detainee’s, designation as an enemy combatant,

2. An enemy combatant has been defined as “an individual who was part of or
~ supporting the Taliban or al Qaida forces, or associated forces that are erigaged in
hostilities against the United States or its coalition partners. This includes any person

who committed a belligerent act or has directly supported hostilities in aid of enemy
armed forces.” ' '

3. The United States Government has previously determined that the detainee is an
enemy combatant. This determination is based on information possessed by the United
States that indicates that he was a fighter for the al-Qaida and engaged in hostilities
against the United States or its coalition partners.

a. The detainee is an al-Qaida fighter: .
The detainee admitted he voluntarily attended the
_ aining camp in Afghanistan. o

2. -'€PGUG,_LI:E-S)-A’£ ‘the- training camp, the détainee was trained
. on the Kalishnokov, heavy artillery and antiaircraft weapons.

3. 4SANE) The detainee attempted to flee Afghanistan and hired a
smuggler to guide him into Iran. Subsequently, he was arrested by Iranian
authorities. ' C

4. The detainee has the opportunity to contest his determination as an enemy combatant,
The Tribunal will endeavor to arrange for the presence of any reasonably available
‘witnesses or evidence that the detainee desires to call or introduce to prove that he is not

an enemy combatant. The Tribunal President will determine the reasonable availability
of evidence or witnesses. - . o

4022
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Combatant Status Review Board
TO: Personal Representative
FROM Recorder |

' Sﬁbj ect: Summary of Evidence for Combafaﬁt Stafus Review Tribunal — AL HAMI,
Rafiq Bin Bashir Bin Jalud _ o

1. 'Under the provisions of the Department of the Navy Memorandum, dated 29 J uly

2004, Implementation of Combatant Status Review Tribunal Procedures Jor Enemy

Combatants Detained at Guantanamo Bay Naval Base Cuba, a Tribunal has been
appointed to review the detainee’s designation as an enemy combatant.

2. An enemy combatant has been defined as “an individual who was part of or
supporting the Taliban or al Qaida forces, or associated forces that are engaged in
hostilities against the United States or its coalition partners. This includes any person

who committed a belligerent act or has directly supported hostilities in aid of enemy
‘armed forces.” o

3. The Utited States Government has previously determined that the detainee is an
enemy combatant. This determination is based on information possessed by the United
States that indicates that he was a fighter for the al-Qaida and engaged in hostilities
against the United States or its coalition partners. - -

a. The detainee is an al-Qaida fighter:

1. The detainee adinitted he voluntarily attended the - training
camp in Afghanistan. :

2. At the {ffaining camp, the detaince was trzined on the
- Kalishnokov, heavy artillery and antiaircraft weapons.

3. The detainee attempted to flee Afghanistan and 'hired a smuggler to
guide him into Iran, Subsequently, he was arrested by Iranian authorities.

4. The detainee has the opportunity to contest his determination as an enemy combatant,
The Tribunal will endeavor to arrange for the presence of any reasonably available
| witnesses or evidence that the detainee desires to call or introduce to prove that he is not.

. anenemy combatant.” The Tribunal President will determine the reasonable availability
of evidence or witnesses. - :

4023
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Y | -
From: iﬂ:m A

Sent:  Monday, August 16, 2004 7:4
To: :

Cc:
Subject: FW: CALL BACK .

Team,

FYL. There was discussion earlier last week about reconvening a tribunal (892) to change out a document that
was mismarked. The OIC decided to administratively correct the record. Please note below e-mail from legal
advisor that discu_sses how to correct the record. :

r/'

--—--Original Message-—-- 4 L .
From: Crisfield, James R (N3N5LD) [mailto“.
i ust 13 2004 6:27 PM ) ‘

(L) (E-mail)
E-mail)

Sorry | didn't get back to you. | tried right after you left your message but | couldn't get through. Then | got
yanked in three directj same time ‘and didn't try again until 1820. It's possible that you were calling
about the same thing’ alked to me about this afternoon. If it is I think the solution is pretty simple,
provided that the unclas summary with the classification markings was excatly the same as the unclas summary

without the markings. Then we can substitute one for the other and simply have the Tribunal President record the
reason for the substitution in his Tribunal Decision Report. : .

VIR,

Jay Crisfield )

CDR, JAGC, USN

Legal Advisor

Combatant Status Review Tribunals
2000 Navy Pentagon, Rm 1B338 -
Washingtop. |

4024
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UNCLASSIFIED/Fote .

Personal Representative Review of the Record of Proceedingsv

I acknowledge that on

/& August 2004 I was provided the opportunitj'r to review the
record of proceedings

for the Combatant Status Review Tribunal involving ISN #892.

| Aave 1o comments.

___My comments are attached,

'/'é Y ,,z;/

Date ‘

ISN #892
Enclosure (5)
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