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QUESTIONS PRESENTED
1. Whether the Court’s habeas jurisdiction extends to this case. |
2. Whether the_ Couit should direct the District Court to lift its stay of Peti-
tioner't_s habeas action, and proceed to the merits, in view of the prolonged inéction
of the Court of Appeals in resolving purported jurisdictional issues raised by the
. ’gove_rnnient. | |
3. Whether the deﬁnition of “enemy combatant” usedv by the plurality 1'1-1'-

Hamdi v. Rumsfeld, 542 U.S. 507 (2004), should govern the District Court’s deter-

mination of the lawfulness of Petitioner’s imprisonment.




PARTIES Td THE PROCEEDING
Petitioner here and in the United States District Court for the District of .Co- |
lumbia i is Ah Intemment Senal Number (“ISN”) 250, also known as Anvar Hassan
Respondents here and in the Distnct Court or their successors, are George W.
Bush, President; Robert M. Gates, Socretary of DefenSe; Rear Admiral Harry B
Harris, Commainder, Joint Tasit Force-GTMO; and Colonel Wade F. Davis (United

States Amy); Commander, Joint Detention Operations Group.
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JURISDICTION
This Court’s jurisdiction is invoked under 28 U.S.C. 1651(a), 22.41(3.), and
9249, and Article III of the U.S. Constitution. |
CONS_TITUTIONAL AND STATUTORY PROVISIONS
U.S. Const. art. I, § 9, cl. 2 provides:
rI‘.he privilege of the writ of hab'éas corpus shall not be suspended,
un}ess' when in cases of rebellion or invasion the public safety may re-.
quire it. ,
-U.S. Const. art. [, § 9,¢cl. 3 providesi

“No bill of attainder or ex post facto Law ghall be passed.”

Section 2241 of Title.28, United States Code, as amended by the Military
Commissions Act of 2006, Pub. L. No. 109-366, § 7, 120 Stat. 2600, 2636 (2006), is

‘reproduced at Tab 9 of the Appendix.

| Section 1005e) of the Detainee Treatment Act of 2005, Pub. L. No. 109-148,

§1005(e), 119 Stat. 2680 (2005), is reproduced at Tab 10 of the Appendix.




STATEMENT OF THE CASE

Petitioner Alus a Chinese Uyghur _charge‘d with no offense who has been in-
| ~carcerat'ed at Guantanar_né since February 2002.! After a Combatant Status Revi‘ew
Triﬁun.il (“CSRT”) determiﬁed in November 2004 that Ali was' not properly classi-
ﬁed. as an “enemy'combatant,”z. .t_he Assistant Secretary of Defense for Detainee Af-
fairs ordered the military éuthorities to try agam In January 2005, a. CSRT deter-
mined that Ali Waé properly. classiﬁed as an “enemy combatant.” Ali ha_s just en-
tered his sixth year of 'mcarcefation at Guantanamo.

In December 2005, upon retainihg counsel, Ali ﬁied a habeas petition in the
 United States District Court for the District of Columbia, In March 2006, the Dis-
trict Court stayed Ali’s case while the Coﬁrt of Appeals for the District of Columbia
- Circuit considers in two pending appeals whether .Guantanamo prisoners have ény
rights they may enforce through habeas. Those appeals were filed in March 2005,
but the Court of Appeals still ilas not issued its aecision.

The five years’ incarceration thaf Petitioner Ali and hundreds of othexj Guan-
‘tanamo prisoners have Been forced to suffer without a judicial hearing makes a

~ mockery of habeas as “an effective and speedy instrument by which judicial inquiry

1 Uyghurs are a Turkic Muslim ethnic minority that has been, and continues to
be, brutally oppressed by the Chinese government. See U.S. Dep’t of State, Country
Reports on Human Rights Practices, China — 2005 (March 8, 2006), available at

hitp:/www.state.gov/g/drlrls/2005/61605.htm.

2 The government established CSRTs, following this Court’s decision in Hamdi v.
Rumsfeld, 542 U.S. 507 (2004), and Rasulv. Bush, 542 U.S. 466, 484 (2004), to de-
termine whether the prisoners held at Guantanamo were properly classified as “en-
emy combatants.” Wolfowitz Memo Yg(12), App. Tab 13.




-may be héd into the iegality_of the detention of a person.” Carafas v. LaVallee, 391
U.S. 234, 238 (1968). Ali respectfully asks the Court to direct the District Court to
~ lift its stay of his case and proceed to the merits of his petition.
1. Five years ago, the ﬁrét prisoﬁers, including Petitioner Ali, arrived at
Guantanamo, and the first habeas petitions were filed on their Behalf in federal

court. Since then, hundreds of other prisoners have arrived at Guantanamo and

filed habeas petitions. To déte, however, not a singie Guantanaino priéonex_' has had
an individualized hearing 6n the merits of his habe.as. petition. The cases have been
stayed ‘.since Jd anuary 2005, not-withstanding this Court’s directive, in one of the ear-
| liesf habeas cases, that “the District Coﬁrt ...consider. .. t}ze merits of petitioners’
claims” Rasul v. Bush, 542 U.S. 466, 484 (2004). Meanwhile the prisoners are
forced to endure éonditions that are not permitted for prisoners of .war under .the
Genéva Conventions or Army regulatiéns, for convicted criminals 1n federal prisons,
or for cagéd animais under Humane Society guidelines.
“The primary purpose of a habeas corpus proceeding is to make certgiﬁ fhat a
. _man is not unjustly imprisoned.” Price v. Johuston, 334 U.S. 266, 291 (148). But
habeas reviéw “must be speedy.if it is to be effective.” Stackv. Boyje, 342 U.S. 1, 4 -
(1952). Nevertheless, all of the Guantanaﬁno cases, including Petitioner’s, have beén
stayed, so_rﬁe since January 200.5, while the Court of Appealé for the District of Co-
lumbia Circuit -considers, in two consolidated appeals, whether the _prisoners have

any rights they may enforce through habeas. Both of those appeals were filed in -

March 2005, but the stay has continued in force as intervening events h_ave pro-




.duded délay after delay in vth,eirv ;ésolution. Nearly three months‘after_ the latest
round of briefing was completed in those appeals (on the effect of the Miiiﬁary
Commissions Act of 2006), the Court of Appeals has yet to issue its decision. If win-
ning is not losing, the governmenf is wiﬁning simply by st_alliﬁg‘the_ litigation. i
2. Although this caée was filed 1n December 2005, its prqcé&ur_él history be-
! . ganin February 2002, when the first habeas petitions were filed on behalf of Guan- |
tanamo prisoﬁers. The gévernment contested the jurisdiction ‘of the féderal coﬁrts to
' entertéin thosé petitions. It was ndt until June 2004 - neaﬂy two-and'ﬁne-half;
years éfter the ﬁrst.peti‘tions were filed -~ that this Court held timt fhe .di‘strict_'
courts have habeas jurisdici:ion “to determine the legality of the Executive’s poten-
tially indeﬁnite detention of individuals [at Guantanamo] who claim to be wholly
innocent of wrongdoing.” Rasulv. Bush, 542 U.S. 466, 485 (2004). Accordingly, ob-
sérving that “Petitioners allegations . .. unqﬁestionably describe ‘custbdy in viola-
tion of the Constitﬁtion or laws or freaties of the United States,” 1d, at 483 n.15, the
Cdﬁrt'remanded the cases “for the District Court to consider in the first instanée the'
merits of petitioners’ claims,f’ id at 485. |

Encouraged by Rasul, more Guantanamo prisoners filed habeas petitions.

' Tile government moved to dismiss the ﬁétitiohs on the ground that the prisoners
have no rights they could enforce through habeas. Two judges of the District Court -
issﬂed conﬂic#ing decisions on the government’s motion. On January 19, 2005, Dis-
tnct Judge Richard Leon granted the éovernment’s motion to dismiss the cases be'.

- fore him, holding that the Guantanamo prisoners had no enforceable rights. Khalid
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v. Bush, 3'55.. F. Supp. 24 311 (D.D.C. 2005); On January 30,.2‘005, District Judge'
Jd&_ce Hens Green.héid, timt.the prisoners have enforceable Due Process and Geneva
‘Com"rentions, rigilts and denied the government’s _méti_on to dismiss, /n re Guan-
" tanamo'Detajnee Casés, 355 F. Supp. 2d 443 (D.D.C. 2005).3
On Januarj 31, 2005, Judge Green allowed the government an interlocutory
appeal under 28 U.S.C. § 1292(b) and stayed her decision pending appeal. On March |
2, 2005, the Khalid petitioners appealed Judge Leon’s decision, Boumediene v.
_ "Bu.sb}z, Nos. 05-5.062, 05-5063v (D:C. Cir.). On March 7, 2005, the govérnment ap-
| pealed Judge»Green"s decision, Al Odah v. United States, Nos. 05-5064 et al. (D.C.
Cir.). On Sepf;ember 8, 2005, the DC Circuit heard argument..4 |
3. Petitioner Ali, also known as Anwar Hassan, is a 32-year-old ﬁative Uy-
- ghur who has been imprisoned at Guantanamo Ba& Naw:zal, Station, Cuba, since Feb-
ruary 2002. BN 80.5 On December 14, 2005, Ali and Thabid, another Chinese Us-
ghur imi)ﬂséned at Guanfanamo, filed a habeas petition in the United States Dis- .

' trict Court for the District of Columbia. App. Tab 3.

8 Judge Green relied, in part, on Judge James Robertson’s decision of November 8, _
2004, in Hamdan v. Rumsfeld, 344 F. Supp. 2d 152 (D.D.C. 2004), invalidating mili-
‘tary commissions established by the President to try Guantanamo prisoners

charged with purported war crimes; in that decision, Judge Robertson held that

Guantanamo prisoners have enforceable Geneva Conventions rights

4 On July 15, 2005, the Court of Appeals reversed Judge Robertson’s Hamdan de-
cision, Hamdanv. Rumsfeld, 415 F.3d 33 (D.C. Cir. 2005), and, on July 26, 2005, the
court ordered the parties to brief the effect of the Court of Appeals dec1smn on the
Boumediene and Al Odah Appeals in advance of oral argument.

- “BN” refers to the Bates numbered pages of Ali’s proceedings before the Combat-
ant Status Review Tribunal (“CSRT Record”). App. Tab 4B.

5




According to iizterrogation records, Petitioner had settled in a small commu-
nity of Uyg_hur'expatriates in Afghanistan in 2001; had fled to Pakistan in Decem-

ber 2001, after the U.S. bombing of Afghanistan; and was captured -

N ,' -in December 2001, transferre—m U.S. control [

b | -m January 2002. and brought to Guantanamo in February 2002, where he
| hasremained since. See, eg BN 15, 79-80, 83, 86, 92, 107. |

I ; ' After bemg brought to Guantanamo, Petitioner was sub;ected to at-

'_interro_gations. See BN 36-35, 36-42, 43-44, 45-47, 48-51, 52-58.

On the basis of these interrogations, interrogators concluded, in reports dated De-

cember 6, 2002 and April 26, 2003, that Petitioner was in Afghanistan “to train and
learn to fight for the Uyghur cause against Chinese oppression and was not ﬁgh_ting

for the Taliban or Al Qaida,” and that Petitioner “does not represent a threat to the -

United States nor its interests.” BN 82-83; see BN 66.— |

S All efforts. should be made to expedite the release of [Petitioner] and

b o grant him political asylum in a country not under Chinese rule in or- -
der to avoid being returned to China where he is certain he will face
torture and execution for being an ethmc Uyghur, who lived in Paki- -
stan and Afghanistan.

BN 83. On November 16, 2004 the CSRT (Panel 18) determined that Ali was “not
properly classified as an enemy combatant.” BN 14. CSRTs also determined that

five other Uyghurs were not properly classified as enemy combatants.

_' . 6

h




For 'p_tl,lrposes of CSRT :eviéw, .an “enemy combatant” is .“an individual who

: | véas part of or éupportiﬁg T'aliban.or al Qaeda fbrceé, or associated forces that are

engaged in hostilities against the United States or its coalition partners.” O_rder fqr

“the Secretary of the Navy, prepai'ed by Deputy Secretary of Defense Paul Wolfowiti;

~ dated July 7, 2004, § a (“Wolfowitz vMemo”). App. Tab 13. Under this definition, an
. individual may be classiﬁevd as an “enemy conibatazit’f even if the individual never |

' ' took u;ﬁ arms against the United States — a definition far broader. than that prof-

-‘fere.d by the governﬁaent and relied on by the p]urality' in Hamdi, 542 U.S. at 516

(deﬁning “enemy combatant” as “an individual who . .. was ‘partvof or suppoﬁi#g_

. forces hostile t;) the United States or coalition partners’ in Afghaniétan and who

‘engaged in an armed conflict against the United States”) (emphasia added).

Declariné that the CSRT's determin.ations as to Petitioner and the five other
Uyghurs were in error, Deputy Assistant Secrétary of Defense for Detainee‘ Affairs
' Mati?hew Waxmaln' directed that their plassiﬁcations be reconsidered. (BN 101-102, -
107) In as‘serti.hg_ the supposed error, Mr. Waxman noted that “16 other Uighurs |

with identical circumstances were determined to be ECs.” (BN 102.) In response —

and, Petitioner submits, contrary to-CSRT proceédures for non-enemy combgtant
designations (see, e.g,, Wolfowitz Memo at 8) — the aﬁthori-ties undertook ai; “in-
culplery search.” (BN. 85.) On January 18, 2005, the military officer charged with
coﬁduc_ting tﬁat search, Lieufenant Joseph R. Namie, submitted the results of his

search (BN 85-86). On January 21, 2005, a new CSRT (Panel 32) was convened to




reaSSess Petitioner’s 'hon-enemy cembatant status (BN 8) and sometime thereafter
redes1gnated Petmoner as an “enemy combatant” (BN 10).
| In an emaﬂ chain culmmatmg in & message to the Chair of CSRT Panel 32,
included as Exhibit R-18 of the CSRT Record, the followmg text appeared: - |
- “Two points to consider in determining [Petitioner’e] status:

- * 16 of 22 Uighers have been classified as EC and the same criteria
applied (Per SPECIAL Uigher Chart) to them as well. Inconsisten-
cies will not cast a favorable light on the CSRT process or the work
done by OARDEC. This does not justify making a change in and of
itself, but is a filter by which to look at the overall Uigher transac-
tion since they are all considered the same notwithstanding a spe-
cific act.[6]

* By properly classifying them as EC, then there is an opportunity to
(1) further exploit them here in GTMO and (2) when they are trans-
ferred to a third country, it will be controlled transfer in status. The
consensus is that all Uighers will be transferred to a third country
as soon as the plan is worked out.”

| BN 86 (emphasis added). The Legal Advisor whe reviewed the CSRT Record in Peti-
tioner’s. case described the first of the quoted pafagraphs as “troubling” but stated
that he found “no 1nd1cat1on that the Tribunal adopted this inappropriate ‘one size
.ﬁts all’ policy.” BN 7.

4. Two weeks after Ali filed his habeas petition in the District _Coﬁrt,_ the
President signed mto law the Detainee Treatment Act of 2005 (“DTA”) Pub. L. No. .

109-148, 119 Stat. 2739 (2005). The government thereupon suggested that DTA

§ The five others Uyghurs whose non-enemy combatant determinations were chal-
lenged by Secretary Waxman were all released to Albania as non-enemy combat-
ants in May 2006 on the eve of oral argument in their cases in the Court of Appeals.
See Mamet v. Bush, Docket No. 05-1886 (D.D.C.) (3 pr1soners) Qassim v. Bush, Civ.
A. No. 05-497 (D.D.C.) (2 prisoners).




§:.1005(_e) aeprived the Court of Appéals of jurisdiction over the pending appeals. |
f - The. government’é suggéStion prompted two rounds of supplemental briefing and a
éeppﬁd oral argumeht. | |
On March 31, 20086, the District Court.stayed Ali’s action pending resolution
' : "of the jurisdicﬁonal issue by the Court of Appeals. The Court of Appeals, in turn, |
| “stayed. ii;s hand pending this Court’s resolution of 'the DTA jurisdictional issue in
Hamdanv. Rumsfe)d In June 2006 — nearly four-and-one-half years afbef the ﬁrét
| habéas pefitibns were filed by Guantanamo prisoners — this Court resblved that is-
sue in favor of pre-DTA jurisdiétién in cases, like Ali’s, that were pending when the
DTA was enacted. 126 S. Ct. 2749, 2764-69 (2006). The Court of Appeals then or-
dered further briefing on the effect of Hamdan on the Boumediene and Al Odah ap-
' | pealé. -

- Congress also responded to Hamdan. On October 17, 2006, the President
signed into law the Military Commissions Act of 2006 (“MCA”), Pub. L. No. 109-366, -
120 Stat. 2600 (2006). The MCA raised new questions. about the jurisdiction of the
federal courts to enterfain habeés petitions by the Guantanamo prisoners, prompt-
ing yét anothef round of briefing in the Court of Appeals, Supp]em_ental briéﬁng dn

the effect of the MCA on the court’s jurisdiction was complete.d on November 20,

2006}, but nearly three months later, the Court of Appeals has yet to issue its deci-
sion in the appéals.
Notwithstanding its stay, the District Court on August 18, 2006 ordered the

government to file a factual return for Ali, and on October 17, 2006, the government
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ﬁled the fe_tﬁrh. On"N_ovembe_i‘ 22, 2006, Ali ﬁied a motion to Ilift the stay Iand for

sﬁmmary judgment ba_séd on the fﬁcts in the government’s return. On December 6,

| 12008, howev_er; the District Court denied Ali’s motioﬁ to lift 't‘hev stay, pending the

R Court of Appeals resolutidn of the juriédictional issues i-_aised by the DTA and the

MCA. The District Court also denied his summary judgment motion without preju-

dice. Thus, five 'yéaré after the ﬁrét habeas petitions were filed on bebalf of Guan-

. tanamo prisoners iﬁ-February 2002, not one prisoner — including Ali — has had an
- individualized hearing on the mérits of his petition. ..

| Pending its decision in Boumediene and Al Odah, the Court of Appeals also

has held in abeyance petitions seeking relief under the purported habeas sub_stituﬁe

| provided in the DTA — Parhat v. Gates, .No. 06-1397 (DC Cir. filed Dec; 4, 42006), |

| involving other ‘Ujghur detainees with identical circumstances to those of Peti-

- tioner, App. Tab 6; Bismullah v. Rumsfeld, No. 06-1197 (D.C. Cir. filed June 9,

2006), App. Tab 5; Paracha v. Gates, No. 06-1038 (D.C. Cir. filed Jan. 24, 2006),

Apb. '.Tab 7 aﬁd Al Sanani v. Bumgarner, No. 07-5039 (D.C. Cir.), App. Tab 8.

Counsel in Boumediene and Al Odah recently filed a motion with the Court of Ap-
.-peals ésking the court tq expedite the issuance of its decision and to lift the stay.

5. Meanwhile, Peti_tio_ner-AH 1s ’b'eing' held in isblation in Ca_tmp 6, a ‘super-

max” prison, at least 22 hours a day. Clarke Decl., App. Tab 12 at 9. He never sees

| direct sunlight and has no access to fresh air. /d. §18. During his 2 hours per day of

“recreational time” (which, on alternating days, is in the middle of the night), Ali is

placed in a cage where he can sometimes see other prisoners but is punished if he

10
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tries to ﬁouch 01; greet them. Id. §10. He is compelled to complain to g_et clean
' clothes. Jd. 112. He is denied privacy when he uses the toilet; even female guards
| can see hirﬁ: Jd 913. ‘His food and drinks are always cold. Jd. §14. _He eats every
meal alone. Jd. §15. Like all Guantanamo pfisoners, he is n&t allo_wed any visitors
b ofh-er than occésioﬁal trips by counsel ‘and the Red Cross, and he is not allowed to
make phone calls. Id. 1916-17. As this Céurt fecently afﬁrmed, even convicted muf-
derers cannot be méde to endure coﬁditions like these without first providing them

" the benefit of due process. WJJk.mson v. Austin, 545 U. S 209, 224 (2005) 7

SUMMARY OF ARGUMENT

: Having fled ethnic and religious pérsecu_tion by the Chinese authoritiés, Peti-
tioner Ali has been imprisoned for ﬁv.é_ years — without, he asserts, héviﬁg been af-
forded due process of law or other fundamental rights - by a government that prom-

ises justice but has delivered him into a pené.l hell “just as bad as China.” (Clarke

7 The prolonged detention and isolation of the prisoners, with no end in sight, has
left many in complete despair. The observations contained in paragraphs 30
‘through 42 of the declaration of Sabin Willett attached to the motion to expedite in
Al-Odah (App. Tab 16), describe the declining mental and emotional states of the
prisoners generally. Many have given up hope of ever being released; most have
abandoned their faith that the American legal system will ever bring them justice.

" The conditions in which they are held would not be permitted for prisoners of war
under the Geneva Conventions or Army regulatlons, or for conv1cted cnmmals in
federal prisons. -

Multiple studies have shown that prolonged 1solat1on in prison leads to very high

. frequency of severe psychological and emotional disorders including insomnia, con-

' fusion, hallucinations, anxiety, depression, self mutilation, and insanity. See, e.g.,

Peter S. Smith, “The Effects of Solitary Confinement on Prison Inmates,” 34 Crime’

- & Just. 441, 452 (Spring, 2006). Indeed, the Court has held that prolonged solitary

{ confinement can amount to cruel and unusual punishment under the Eighth

Amendment of the Constitution. See Robinson v. California, 370 U. S. 660, 675
(1962). In re Medley, 134 U.S. 160, 167 (1890).
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Dec'l. (Aj)p. Tab i2) 918.) Paralyzed by; the sf.ays imposed pending the Court of Ap-
é peals’ decision in Boumediene ahd Al Odab,l th(_e lowgr céurts are unable to provide
habeas review that “must be speedy if it is to be effective.” S’tac]r v. Boyle, 342 U.S.
1, 4 (1952). »This Court has the authorif:y to redress that injusticg, and the Court
should exercise that authority to do so. |

| _ | ARGUMENT |
I.  HABEAS REVIEW “MUST BE SPEEDY IF IT IS TO BE EFFECTIVE.”

“The writ of habeaé corpus is the fmdaﬁental instrument. for safegu.arding
individual freedom against arbitrary and léwless [govemm_eﬁt] action.” Harris v.
Nelsan, 394 U.S. 286, 290-91 (1969). As the Court stated: |

The scope and flexibility of the writ — its capacity to reach all manner

of illegal detention — its ability to cut through barriers of form and pro-

cedural mazes — have always been emphasized and jealously guarded

by courts and lawmakers. The very nature of the writ demands that it

be administered with the initiative and flexibility essential to insure
b that miscarriages of justices within its reach are surfaced and cor-

rected.

Id. at 291. “Since habeas is an extraordinary remedy whose operation is to a'-lérge'
extent uninhibited by traditional rules of finality and federalism, its use has been
limited to éases of special urgency, leaving more conventional remedies for cases in
~ which the restraints on liberty are neither severe nor immediate.” Hensley v. Mun.
L Court, 411 U.S. 345, 351 (1973). See also Peyton v. Rowe, 391 U.S. 54, 58-60 (1968).
. Precisely because the use of habeas is “limited to cases of special ,ﬁrgency,” )
Hens)ey, 411 U.S. at 351, and because “a principal aim of the writ is to provide for
'swift judicial review of alleged unlawful restraints on liberty,” Peyton, 391 US. at

' o .83, see also Harris, 394 U.S. at 291 (“the ofﬁce of the writ is ‘to provide a prompt

12




and efficacious reméd& for whatever soéiety deems to be intolerable réstraints”’), the
C&urt has emphasized ti.nﬁe and again the writ's demand for “speed, flexibility, and
simplicity,” Hensley, 4li U.S. at 350. Especially pertinént here, the Court has made
plain that “a habeas _corpu;s ﬁroceeding must not be alle_ed to founder in a ‘proce-
dural morass.” Haﬁtis, 394 U.S. at 291-92 (quoting Price v. Johnston, 334 U.S. 266,

269 (1948)).8

II.  THIS COURT MAY EXERCISE ITS HABEAS JURISDICTION TO BREAK
THE LOGJAM IN THE COURTS BELOW.

A. The Court’s Power Of Direct Habeas Review Extends To This Case.

This Court’s appellate jurisdictibn is sufficiently broad to remedy the injus-
tice that has befallen Petitioner. “[TIhat this court is authorized to exercisel appel-
late jurisdiction by habeas corpus &irectly i8 a position sustained by abundant au-
thority.” Ex parte Siebold, 100 U.S. 871, 374 (1880). This Court’s habeas or habeas-
. equivalent jurisdiction stems from its éppellate jurisdiction over actions originally
brought in the District Court (such as the habeas action filed by Petitioner) or the
Court of Appeals (such as DTA review actions). See generally U.S. Const. art III,
§2, cl. 2; 28 U.S.C. §§ 12564 and 2241; Siebold, 100 U.S. at 374-375 (“[h]aving this
general power to issue the writ, the court . . . may issue it in the exercise of appel- '

late jurisdiction where it has such jurisdiction”).

8 See also Hoeun Yong v. INS, 208 F.3d 1116, 1120 (9th Cir. 2000) (“The writ of
habeas corpus, challenging illegality of detention, is reduced to a sham if trial
- courts do not act within a reasonable time.” (citations omitted)); Johnson v. Rogers,
917 F.2d 1283, 1284 (10th Cir. 1990) (“If a fourteen-month delay . . . were routinely
permissible, the function of the Great Writ would be eviscerated.”). .
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The‘District Court and the Court of Appeals have “allowed [thio case] to foun-
der in a procedural‘ morass.” Harﬁs, 394 U.S. at 292. All the while Petitioner con-’
tinues, year after yeor, to be u‘nlawfully imprisoned at Guantanamo Bay. One or
both of the lower courts must have jurisdiction over Petitioner's action — e1ther ‘the

District Court under habeas, or the Court of Appeals under the DTA (but only if its
review mechanism affords the same relief as habeas, see Swain v. Pressley, 430
U.S. ‘372, 381 (1977 (habeas suostitute muot be “neither inadequaté hor ineffective
to test the legality” of the detention)). This Court therefore has appellate jurisdic-
tion over this matter. Becauge this Court has appéllate jurisdiction; because each
lower court has failed to act; énd becauso the exceptional ciicumstgnces of this case
warrant it (see Rule 20.4(a)), this C_ourt shoulo direct the District Coﬁrt to “relieve
tho prisoner from the unlawful restraint” that the paralysis of the lower courts force
him to endure. Ex parte Yerger, 75 U.S. 85, 1D3 (1869). | |

B Habeas Review Is Logjammed In The Courts Below.

In response to his habeas petltlon, the District Court on August 18 2006 or*
dered the govemment to provide factual returns explaining the basis for Pet1t10ner 8
contmued detention. Petitioner contends that those returns demonstrate, as the
CSRT orig:'mally‘ determined, that Petitioner “does not i‘epres,ent a threat to the
United States or its interests” and was not properly classiﬁed»as an “enemy com-
batant.’,’ (BN 82) On .the basis of the evidence supporting that &eterminatioh -~
substantially ‘the same evidence on which the second CSRT detefmined that Peti-
tioner was properly classified as an “enemy‘ combatant” ~ Petitioner oo November

22, 2006 moved for a summary judgment that he is not properly classified as “an
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enemy combvatant.” The District Courf, howevér, denied Petitioner’s motion (with-
out prejudice) based on the‘pendéncy of Boumediene and Al Odah. (,App. Tab 2..)‘The
continuing inéction 'by the Court of Appeals to decide those appeals_ has rendered
the stajr entered by the Diétrict Court a sentence of extended imprisonment.’ '

C. This Court Has Jurisdiction To Break The Logjam. -

The government érgues in the courts below that the MCA provision codiﬁe&
as 28 U.S.C. §2241(e)(1) abolishes habeas review for prisoners held at Gumtaﬁamo
and remits them to the review in the Court of Appéals provided by the DTA. At the
same time, the government insist;s that the MCA and the DTA do ﬁof, suspend the

. Great Writ. The ’gove.rnmex’lt’s implicit claim that those statutes provide an .ade'
quate substitute for habeas (which is belied by the events that led to Petitioner_Ali;s
reclassification as an enemy combatant), and thus do not suspend the writ, is incor-
rect, cf. In re Guantanamo Cases (CSRTs violated due process rights of prisoners);
but: in making 'thatv claim, thé govérﬁment effectively. concevdes that habeas or h.a~'
beas-equivalent review exists ,sozﬁewbere below. |

! ~ This Court held in Rasul that Pétitioner and other men imprisoned bl‘it Guan-
tanamo Bay have the right to hgbéas corﬁus. Rasul, 542 U.S. at 466. In .additiOn to

 finding that they have that right under the 28 U.S.C. §2241, Rasul confirmed that
they were entitled to the writ under the common law, apd would have been éntitled
to the writ as of 1789 when the Cor_ls.titution was adopted. Id. Iat 479-82. “[A]t,lthe
absolute mihifnuin, the Suspension Clause protects the writ as it existed in 1789.”
INSv. St. Cyr, 533 U.S. 289, 301 (2001) (internal quotatioﬁs-omittéd). Aécordingly,

!  Petitioner's right to the writ as of 1789 is protected by the Suspension Clatise.
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The ‘Sﬁspension Clause is a plain, direct, and explicit limit imposed by Articlé
- | Ibof- the Constitution on the power of C_éngress. It does not need to give partiéular
‘indjviduals a “right,” although it may well do so. The Clause provides, rather, that
Congress may not suspend access to the' writ of habeas corpus except in cases of “re-
bellion” or “invasion.” If those circumstances do not'exist, which they do not here,
- P Congress cannot suspend the writ, and the courts cannot allow the suspension to
stand. See United Sltates v. Klein, 80 U.S. 128, 147 (1872) (holding statute .stripping
the Court of jurisdiction violative of separation of powers).

Reading the MCA as a prohibition against habeas or habeas-equivalent relief
for Guantanamo prisoners also would render it a violation of -the Constitution’s pro- |
hibition against bills of attainder. U.S. Const. art 1,§9 cl 3 A “depriﬁation of any

| rights, civil or political,” including “the privilege of appearing in courts” focused on a
speciﬁed. group ié an impermissible bill of attainder. Cummings v. M’séouri, 71 US.
277, 320 (1866); United States v. Brown, 381 U.S. 437, 448 (1965). The requirement -
thaﬁ a bill of attainder impose a punishment is met by the MCA’s denial of access to
' the courts. Cummings, 71 U.S. at 720. It also meets the three-pronged “punish-

ment” test described in Foretich v. United States, 351 F.3d 1198, 1218 (D.C. Cir,
ZOQS), because it: (i) meets the hi.storical deﬁnition. of punishment (denial of access
to courts); (ii) furthers no non;punitive legislative purposes; and (iii) evinces the
i congressional intent to punish the specified class. The requirement that the pun-

ishment é\pply only to that specified class also is met because the MCA jurisdiction-

16




' siripping 'pro.visio‘n applies only to alien enemy combatants; such individuals ar.e”
“aasgily ascertainable members of a group.” Jd. at 1217.
Even if the MCA stripped this Court’s havbeas powers, it is wgll established
, : that every federal court “retains jurisdictiop to review [aﬁy] underlying jurisdic-
tibn‘al fact at issue” in determihing whether thosé courts have jurisdictioh. Jobson v.
Aslzcroft 326 F.3d 367, 371 (2d Cir. 2003) (citing Suiv. LN.S., 250 F.3d 105, 110 (2&
| | Cir. 20015). In this instaﬁce, the jurisdictional fact at issue is wﬁethér petitibner is

“properly detained as an enemy combatant” by the United States. 28 U.S.C.

§2241(e)(1). In order for this Court to determine whether it has jurisdiction, the Dis-
trict Court must determine whether Petitioner is properly detained as an “enemy

combatant.” “Thus, the jurisdictional inquiry merges with the questio_n on the mer-

~ its of the case” requiring this court to evaluate both of these questions, simultane-
ously, rather than avoid them both. Jobson, 326 F.3d at 371.
In the case of a similar jurisdictioni-limiting provision, the Courts of Appeals

that have considered the issue have unanimously found that a statute that specifi-

cally divests a court of jurisdiction does not prevent a court from first evaluating

whether that provision applies based on the necessary jurisdictional facts. Drakesv.

Zimsks, 240 F.3d 246, 247 (34 Cir. 2001) (and cases collected therein). In Drakes,
the Third Circuit found that the jurisdiction-stripping provision of the Illegal Immi-
! gration Reforﬁi and Immigrant Responsibility Act of 1996 (“IIRIRA”) did not pre-

vent the court from first identifying whether the court had j'urisdiction because the .

questions of jurisdiction and merits were inextricably intertwined.. -




In Drakes, the Jurlschctmn-hmltmg provision of the IIRIRA was similar to the -

: one facmg the Court here

[NJo court shall have jurisdiction to rev1ew any final order of removal against
! an alien who is removable by reason of having commltted a cnmmal offense

- covered in 8 U.S.C. §1182(a)(2).
240 F.3d at 247 (internal citations omitted). This court faces 'fhe 'jurisdiction-
limiting provision under the MCA: | | | |
o No court, justice or judge shall have juriediction to hear orlconsider en appli-
cation for a writ of habeas corpus filed by or on behalf of an alien detained by

the United States who has been determined by the United States to have
been properly detained as an enemy combatant. . ,

28 U.S.C. §2241(e_)(1).

.; | In Drakes, in order to determine whether the ITRIRA provision prevented the
court from c.ensi.dering the petitioner’s claim, the court recognized'it first had to de-
termine whether it “hed jurisdiction to determine [its] jur_isdit:f:ion uﬁder
§1252(a)(2)(C).” 240 F.3d at 247. This was despite the fact that the Board of Immi-
gration Appeals had “ordered Drakes deported” and thus itself, ‘obviously, co_nc_luded
that he kad committed the requisite criminal offense under 8 U.S.C‘.‘ §1252(a)(2)(C)
| " and.was pfoperly depo;ted. The analysis here is the same. 'This, Ceurt cannof be
blocked by the MCA’s attempted jurisdietien'stripping provision without determin-
ing whether the provisions of the.MCA apply to PetitionerA in the first place.

III. THE DEFINITION OF “ENEMY COMBATANT” USED IN HAMDI

4 ' SHOULD GOVERN THE DISTRICT COURT'S DETERMINATION OF THE
; LAWFULNESS OF PETITIONER'S IMPRISONMENT.

" Pursuant to 28 U.S.C. §2241(b), this Court should transfer Petitioner’s appli-

cation to the District Court for an immediate and expedited hearing and determina-
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tion as to whether Petifioner is an “enemy combatant” under the standard set forth

by this Court in Ex pa:te Quirin, 317 U.S. 1, 37 (1942) and Hamdj, 542 U.S. at 516.
At least.six decades of United States and international law define an enemy

-combatant or “enemy belﬁgeeent” as a person who en‘gaged in or intended to engage

B in hostile acts against the detaining power. As this Court has instructed:

: >[Persons]' who associate themselves with the military .arm of the enemy

IR government [presumably including a terrorist organization], and with its

! aid, guidance and direction [engage in] hostile acts, are enemy belliger-
: ents within the meaning of the Hague Convention and the law of war.

| Quifjn, 317 U.S. at 37 (emphasis added). Even very recently, a plurality of the
Court hae applieci this cieﬁm'tion in the context of the current war on terror, finding
that ??{mé, whotakesuparms against the United States” is an eénemy combatant.
Hamdi, 542 U.S. at 516 (a case in which the United Sta’ees itself argued that Hamdi

|

: had “engaged in an armed conflict against the United States”). The Fourth Circuit

{' ’ | adoptea these definitions in the _cdntex‘t of the “war on terror”’ in its recent opinion

i in Padilla v Hanft, 423 F.3d 386 (4th- Cir. 2005), holding that because “Padilla asso- -

| ciated evith the military arm of the enemy, and with its aid, guidance and direction |

entered this country bent on committing hostile acts on American soil” he “falls

within @Quirin’s definition of enemy belligerent.” 423 F.3d at 392 (emphasis added);
see also”In re Territo, 156 F2d 142,‘ 145 (9th Cir. 1946) (explaining that “[t}hose
who have written texts upon the subject of prisoners of war agree that all persons
who are active in opposing an army in war may be captured”) (emphasis added, in-

ternal citations omitted).
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Never has the term enemy combatant been applied by & United States court
to a person, such as Petitioner Ali, who has committed no hostile act and as to
whom no evidence indicates any hostile intent. In the words of the Congres‘éional"
Research Service:

We are unaware of any U.S. precedent confirming the constitutional
power of the President to detain indefinitely a person accused of being an -
unlawful combatant’ due to mere membership in or association with a -

group that does not qualify as a legitimate belligerent, with or without the
~authorization of Congress. _

' CRS Report for Congress, Detention of Amencan szens as Enemy Combatants
(Updated March 31, 2005) at 11 (emphasm added) |

. The pnn___c_lples of international law s;mﬂarly‘rgquire acti_ye hpst;_ility in_drderl |
to be classified as an enemy combatént. As early as the 17005 it was well estab-
~ lished that “a8 lbhg as [persons ild occupied t_;erritory] refrain from all violence, and
do not show an intenﬁion to use fdrce” they are not appropriately coz_lsidered énemy~_
combatants. Wolff, Jus Gentium Methodo Scientifica Pértractum (Translation of the
Edition of 1764 by Joseph H. Drake, Carnegie Endowment 1934) at 409 410, see
also de Vattel, Law of Nations of the Principles of Natura] Law (Translatmn of the
Edition of 1758 by Charles G. Fenwick, Carnegie Institution 1916) at 283 (explain-
ing that “[p]rovided the inhabitants [of an occupied couxdtry] refrain from acts of
hostility, they live in safety as if they were on friendly terms with the enem&”). “The
custom of civilized nations . . . has therefore exempted . . .- private individuals en-.

gaged in the ordinary civil pursuits of life, from the direct effect of military opera-

tions, unless actually taken in arms, or guilty of some misconduct in violation of the




ugagés of war by which théy forfeit théir immunity.” Wheaton, Elements o}" Inter-
 national Law 3d Ed. (Philadelphia 1846) at 394-395 (emphasis added).
| While the laws of war allow a.belliéerent force to capture and detain ;‘secret :
! :' i)articipﬁnts in hdstilities,_s:uch as Béndi(;ti, guerillas, sﬁies, &c” (Opinién of James
Speed, 11 Op. Atty den. 297 (July 1865) at 6 such enemies must be “lelecret, but ac-
t1ve participants” (i'd ‘at 3'.4) Tilere is no evidence that Petitionér Ali ever was an
| act1ve participant in hostﬂmes against thls country. As the United States mlhtary
itself concluded * [Pet1t1oner Ali} was in Afghanistan to train and learn to ﬁght for

the'Uyghur cause against the Chinese oppression and véas not ﬁghting for the Tali-

T -—ban-or-Al- anda »_(BN.82: 83) _“[Petitioner. AhLdQes not represent a threat to the
| United States or its interests.” (BN 82.) Not a scintilla of evidence shows that Peti-
tioner Ali acted or intended to act -With hostility towards the United States or its
cdalition partners.b |
Consistent with United States and'intei‘nafional law, even the MCA contains

a déﬁnition of enemy. éombatant which requires a hostile act or material support of
a hostile act: |

A person who has engaged in hostilities or who has purpbseﬁal]y and ma-

terially supported hostilities against’ the United States or its co-

belligerents who is not a lawful enemy combatant (including a person who
- is part of the Taliban, al Qaeda, or associated forces).

9 To the contrary, even after being whisked away to indefinite detention in Guan-

tanamo Bay, commented that “[Petitioner Ali] hals]

not developed any animosity towards the U.S. or Americans in general, and hals]

great admiration for such a wonderfully democratic society, where human rights are

protected and people are allowed to live their lives peacefully, w1th no threat of mis-
~ treatment. ...” (BN 81.)
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10 USC §948a(1)(i). In addition to this definition, the MCA contains the list o_f
crimes for which an enemy combatant can be charged and tried under that Act. 10
U.S.C. §950v (“[c]riines triable by military commissions”). Petitioner Ali maintains
that his conduct fails to satisfy the criminal elements of aﬁy of these chargeable
‘l crimes.10 | |

| Ifénically, one of the crimes listed in the MCA, “attacking civilians” aéﬁually
defines a “civilian” for pufpoées bof the Act’s frosecution provisibns as a person “not
té!ﬂ'ng active part in hostilities.” 10 Us.C. §950v(b)(2) (emphasis added). This defi-

nition is consistent with international law; ironically, however, while Petitioner Ali

‘f"‘“'""“‘is"béing"'detained~~ as-an-enemy-combatant,.one who_attacked him on the battlefield
| could be prosecuted for attacking a civilian. Said diﬁerently, Petitioﬁer Ali is spe-
cifically defined as a civilian, and not as a combatant, under the MCA itself.

Based on the treatment of Petitioner Ali, the government’s poéition éppears ’
to be that it may detain‘anyone,'_indefim'te]y, based solely on unéupported (én& Vde-

nied) allegations of “associations,” all where there is no evidence that the person

ever committed an act of hostility towards the United States or ever intended to

commit such an act.1! If the promise of the Great Writ and the laws of this country

stand for anything, it is that such a proposition cannot be correct.

. that a person provide “material support or resources” to an organization that he or

o she knows is engaged in terrorism against the United States. 10 U.S.C.

! . §950v(b)(25). Neither CSRT Tribunal found that Petitioner Ali provided material
: support for terrorism and there is no evidence in the CSRT Record that he did.

} 10 Even the broadest crime, “providing material support for terrorism,” requires

11 This Court has already instructed that United States citizenship is no insulation
“to being held as an enemy combatant. Hamdi v. Rumsfeld, 542 U.S. 507, 516 (2004).
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CONCLUSION
i The petition should be granted.
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