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document, however, was never provided to the detsines, and had he received it, he would have
had the opportunity to challenge its credi::ility and significanes. Not only is the document rife
with hearsay and ];cidﬁg{ig dgtaﬂ:;d support for is conchustons, but it is also in direct conflict
with lassfed exeuliory dochments s ot disefosed o e diainse.

Exhibit R197s 2 June 351 2004 memorsnitim signed by Brigadier General David B..

Lacquézient and dddiesied 5o the-Sectetary of Defensé, Among-othef comments, the

D G T o< 1 { A e 2]
;pfg;orandtmﬁﬁfgmjﬁﬁi

Curbiz Ficiiil Rerurs, Exhibit k29 e 2. The only support for tais assertion

L ¢ IS
are vaghe references iy

1d; Whils thess allegations may
very weltbe irue, dite procéss Teduires that the.detaines have some ability to inquire 3 10 the

sources of e e ta have the.oppertunity 1o address whether he ever

and whether He even Iaws, let alone had contact with,

' The importance of such an epportunity is highlighted by the fact that Exhibit
"R19 is contraditted by other classified information ignored or discounted by the CSRT without
even & hint of an explanation.

»

For example, an earlier memorendum dated February 24, 2002 revealed that no evidence

existed, at 1east at that tite, to indicate that the detzinee
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detained Was riot Permitted i exahine wid wss 6 contest his “éosmty combatént” designation is a

May 18, 2003 memorundiis. fom Gommanding Génisral Bririsin B, Mallow to the General
Counsel of e Depactigent of Defénse. Aihong other exculptory statements, the memorandum

disclosés that “Thete: i 3 ndication that Kurnaz was it direct eontact with a Taliben fecruiter,”

taat "G is ok aware of €¥idince 4 Korniz i of i svember.of al-Qaida,” and thet “CITF

. is not aware ofany ewdémtem‘at Kirnez hes imowin'gly harbored any individual who was a

membei of e Osich or whe s enidiged i, idédlt abetted, or conspired to comanit ast of
terrorism against the U:&fi’ifé'é’i%‘?;’zmbf‘ or interests.” Kurnaz Factual Retors, Exhibit R18.

These thres classificd documents call into serions question the nature and thoroughness of
the prior “mulfiple levels of revicw™ of “encmy combatant” status referenced in Deputy Seoretary

of Deferse Paud Wolfowitz's July 7, 2004 Ordler establishing the CSRT systern, Ala minimum,

 the documents raise the guestion of what specific infoymation could have been discoversd

betveen the May 19, 2003 memoraudum stating that theze was 1o evidence either that the

detalinee was 8 member of al Qacda or was in direct contact with any Taliban recruiter, and the

sz Factua] Reftiry, Exhibit R17, Yetanother documentthe _ . . .
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8 Centzindy, the CSRY record lacks sufficient

explanation or idensifieation of 58 H sources for the new evidsnce, and had the detaines

M R T I

 repeived inférmation réparding Tk exieiecs and vonlents of the exaulpatory documents, be

4 TS | pe e HIATI I ARRT A AL S e 2 van it di
could Bavechallensed 1A SBANR] 10 T eqh LatE hese matiers more caréfully than it did.

Interpreted in a light most favorable to the petitioners, the CSRT's decision ta deem Exhibit R12

the most credible evidence without 2 sufficient explanerion for srejection of vonflicting -

i s

ekl S Bl B suppors e pettionrs egaon hat

the “CSRTs do not involve an impartial decisionmaker.” A! Qdah Petitioners’ Reply to the
Govemment’s ‘R;s;:onse 1o Petiions for Wit of Habeas C.o:pus and Motion to Dismizss,” filed
in 4] Odab v. United States, 02-CV-0528 (CKK), on October 20, 2004, at 23-24. But however
the record in Kurmaz is interpreted, it definitively astablishes thag the detainee was not provided
with a fair opportunity t.o contest the material allegations ageinst him.

The Court fully appreciates the strong governmentai interest in not disclosing elassified
evidenceAto individuals believed to be terrorists intent on causing great harm to the United Stares.
Indeed, this Court's protective order prohibits the disclosure of any classified infocmation o any
of 1he petitioners in these habeas cases. Amended Protective Order snd Procedures for Counsel
Access to Detainess at the Unized States Naval Base in Guantanamo Bay, Cuba, 344 F. Supp.2d
174 (D.D.C. 2004) a5 § 30. To compensate for the resuliing hardship to the petitioners and to
&nsure due process in the litigation of these cases, however, (he protective order Tequires the

disclosure of all relevant classified information to the petitioners” counsel who have the
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notwithstanding the fact that the Personal Representative may review classified information
considered by the tribumal, that person is neither 2 lawyer nor an advocate and thus cannot be
considered an effective surrogate 16 compensate for a detaines’s inshility to personally review
and comtest cleasified evidence aganst him. {d. at Enclosure (3), § D. Additionally, there is 'no
confidential relationship between the detainag ;md the Personal Representative, and the I’er,soz?al
Representative is obligated to disclose 1o the tribuaal any relevant inculpatory information he.
obtains Som the detaines, Jd. Consequently, there js inherent risk and little comresponding -
benefit should the detainee decide 1o use the services of the Personal Representative,

'i'};a lack of any significant advantage to working with the Personal Representative is
sllustrated by the record of Kymag, Despite the existence of ib}&%_émlpamry clessified
dacmnems; ths Personal Representative made ne reguest for further inquiry regarding the
ungiscloss i 5 il i Bl s oy chssifed dotiment reled wpon by the

o

CSRT s G0, ke v & mngle sommiest I ahlsghing e existgnce of contradictory

Elasmﬁ:::fg\}dezcm Kutnaz Factual Retusy, Enclosure {5). Clearly, the presence of counsel for

the detainee, even one who could not disclose classified evidence Lo his client, would have

ensured a fairer process in the matter by highlighting weaknesses in evidence considered by the

tribunal 2a0d helping te ensure that erronsous decisions were pot made regarding the detaines’s

“engmy combaiant” status, Th_e CSRT rules, however, profibited that opportunity. o
I sum, the CSRT’s exlensive reliance on classified information in its resolution of

“enemy combatant” siatus, the detainees’ inability 10 review that information, and the prohibinen

of assistance by counse! jointly deprive the detainees of suflicient notice of the factual bases for
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Enclosure (3) at . Ineddition, although the detaines admits 1o briefly shadying with JT, there is
no unclassifiedt evidened 1 estmblish that his smdics invelved anything other than the Koran.™
The dearthof evidesice establishing actual activities undertakes by the detaines in Awtherance of
terorism ji lustrated By classified BxBibit R23 atteched fo the factual retm. In thar document,

datsd Matcls 15, 200% axi intémrogatos

147 Geoman authorities, however, subsequently informed the U.S,

that the detaing hisd no conpesfion to aliQkeda. 1L, Bxhibie R17. Absent other evidence, it

# Infact,.elassﬁeE !@dmggmvwweﬁby fhe CSRT indicatés that the petitioner was
actua]iy ‘dénied’ adzmssmnmr fhe-JT- school in; Lahmc, Pakistan. Idz, Exhibit R18 at 1.

36

tual Return deoes assert that the detaines

: 23 and the respondents urge tus Court to
u?ho Y D g Mr, Kumaz, as long as Ysome evidence” exists
to support a conclusion that he 3&0‘»’61}? pariicipated in terrorist activities, Motion to Dismiss at
47-51. Hamdi, however, holds that the “sorpe evidence” standard carmot be applicd whers the
detainee was ot given an opportenity 1o chalfenge the evidence in an administrative proceeding,
124 §. Ct. at 2651, and Mr. Kurnaz was never provided access to Exhibit R19. Additionally, in
resclving & motion to dismiss, the Court must accept as true the petitioner’s allegations and must
interpret the evidence in the record in the light most favorabie to the nonmoving party, Because
Exhibit R19 fzils to provide any significant detalls to sopport jts conclusory sllegations, does not
reveal the sourees for its information, and is contradicted by other evidense in the record, the
Court cannet at this stage of the litigation give the document the weight the CSRT afforded it
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