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Re: Standards of Conduct for Interrogation under 18 USC. §§ 2340-23404

You have asked for our Office’s viev;s regarding the standards of conduct under
the Convention Against Tortare and Other Cruel, Intmman and Degrading Tycatment or
Punishment as implemented by Sections 2340-2340A of title 18 of the United States

. Codse. As we understand it, this question has arisen in the context of the conduct of
‘interrogations outside of the United States. We conchude helow Uhal Sechion 2340A-

acts inflicting, and that are specifically intended to inflict, severe pain or
suffering, whether mental or physical. Those acts must be of an cxtreme nature togisc tg .
mclcvdofmrmmmmmemmmgofScmonzawAmdmeCmmum M’
chwm&%‘; NITRAn,-0] 'eg "‘A oag.st ,.‘... N2

catain imterrogation methods violate .

In Part 1, we thcmmmalaamtcsxmandlnstory. We canclude that for
an act 1o coostitute deﬁncdeqcum?Bm,:tmnstmih:t thatis &
{a_endure. Physwalpan axnotmtmgto mmxrcmnstbeeqmwalmtmmmsxtymmpm

accompanying serious physxﬁl fmjury, such 3 f: impainuent of bodily
e:n oran_ﬂ' ing 1o '

il =E¥anVear ental ha
From mofﬂmaﬂshﬂd‘hﬁ‘%m}y— ﬂ:ratsofnnmmemdcazb.
threats of infliction of the kind of pain that would amount to physical torture; mfliction of

such physical pain as 2 means ofys)mholqypcdmmof&ngsoxomcrm
dmgnedmdcmlydismynhcs:nsa.cr mlallyahctenmdinéulspasmalxtr

Teveals that Congrc:s xmmded for thc
deﬁmnonoftmeandthcmav:nuns,
States submitted with its ratification.

Wmm . v

In Part I, we examine the text, raﬁrﬁcanonlnstmy and negotiating histoxy of the
Torture Convention. 'We conclude that the treaty” s text text prohabits only the most extreme

\‘——-—

atute’s definition o track the Convention’s

mdings, and declarations that the United . -
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w for torture and declining to require such

unishment” This confirms oor

vxewlbalﬁze!mmma] smnepmahmon]yme cgregious conduct Executive

~branch imapretations and representations to the Scnate at the time of ratification further
confirm that the treaty was intended to reach only the most extreme conduct,

L
In Part IIl, we analyze the jurisprudence of the Tortare Victims Protection Act, 28
US.C. § 1350 wots (2000). whlchprowd“mvﬂmedlcsforwmhcmwr%{ict
thc Stancards iR tida !H i C " -mm thc (s} of
toruxre in the criminal comtext. We conchide from these cases that courts are likely fo
wawwmmmmn!wkwanmmcof
conduct, to deteunine whether certain acts will violate Section 2340A. Moreover, these

cases demonstrate that most oftzn torture nvolves cruel and extreme physical pain. In -

Part IV, we examine intemational decisions regarding the nse of seasory deprivation
techmqms. Thcsccasamakeclmthatwhilcmanyofthmmchmquwmayamoumm

me thmc 'acxswns, e eonchxde
that there Is a wide range of such techniques that will not rise to the level of torture,

//_.__.————4———-——-‘——-\
In Part V, we discuss whether Section 2340A may be unconstinstional if applied
to interrogations undertaken of enemmy combatants pursnamt 0 the President’s

* Commander-in-Chief powers. We find that in the circumstances of the current war

against al Qaeda and its allics, prosecution under Section 2340A may be barred becanse
coforcement of the statute would represent an unconstitetional infrimgement of the
President’s authority to condoct war. Ja Part VI, we discuss defenses to an allegation that
an interrogation method might violate the statute. We conclude that, under the current

circamstances, i eﬂf—defmse may justify imerrogation methods that mxght
violate Section 2340A.

1 18 U.S.C. §§ 2340-2340A

SemmMAmkmnammsloﬁ'mscibranypm “outside the United

States 0] commit{} or attemipt(} to commit wrure.™’ Section 2340 defines the act of
torture as an:

' I coarvicied of wrtare, a defendang faces a finc or up to twenty years' imprisonoocat or bots. I, however,
the act remlted in the victin's death, 2 defendant may be scatenced w kife imprisorment of 1o death, See
18 US.CA. § 340A(3). Whether dearh results from the sct abso affects the gpplicable statute of

)

Jirdtations. Where death doces not resalt, the stamie of limitations i cight years; if death results, there is no

stabte of Emitations. See 13 US.C A § 3236(b) (West Supp. 2002); id. § 2332b{gXSXB) (West Supp.
20Q2). - Section 2340A as originally esacied did pot provide for the death penalty as & pumishment See
Onmabus Crimc Bill, Pub. L. Na.103-322, Tide V1, Scction 60020, 108 Staz. 1979 (1994) (amending
scciion 2340A W provide for the donh pepalty); H R Conf Rep. No. 103-711, ax 338 (1994) (noting that
the 3¢t added the dcath penalty as a penalty for torae),

Mest recently, the USA Patriot Act, Pub. L. No. 107-56, 115 St 272 (2001), xmended section
Z340A w cxpressly cpdify the offeose of conspinacy @ commit wrmre. Congross enacied this amendment
as part of 2 broader effort 1o cosure that individuals copaged in the plawning of terroris activitics conld be
prosecuted fespective of whete the activities ook place. See H. R. Rep. No. 107-236, at 70 (2001)



act committed by a person acting under the color of law specifically
intended to inflict scvere physical or meatal pain or suficing (other than
pain or suffering incidental w lawful sanctions) upon another person-
within his custody or physical control.

18 US.CA. § 2340(1); see id § 23404 Thus, to convict a defendant of torture, the
must establish that: (1) the torturc occured outside the United States; (2) the

defendant acted under the colar of law; (3) the victim was within the defendant’s custody
or physical control; (4) the defendent specifically intended to cause severe physical or
W(ﬂ lhatdlcactmﬂxcwdscvmphys:calormmtalpmnor
‘ g See S. Exec. Rep. No. 101-30, at 6 (1990) (“For an act to be “torture,’ it
must . . . cause severe pain and suffering, and be intended to canse severe pain and
suffering”™). You have asked us o address only the elements of specific intent and the
infliction of severe pain or suffering. Assnch,wahzvenotaddr&edthcdcmamof

“outside the United States,” “color of law,” and “custody or control.™ At your request,
we would be happy to address these elemeots in a separate memarandwm.

A.  “Specifically Intended”

To violate Section 2340A, the statute requires that severe pain and suffering myst

be inflicted with specific intent. See 18 US.C. § 2340(1). In order for a defendant to
\J specific intent, he must cxpressly intend to achicve the forbidden act
See Um:ed States v. Carter, 530 U.S. 255, 269 (2000); Black’s Law Dictionary at 814
(7th ed. 1999) (defining specific intent as “{t]he intent to accomplish the precise criminal
act that onc is later charged with™). For example, in Rorzlaf v. United States, 510 U.S.
135, 141 (lmxmesmtcatnssucwmmnsuncdmmqnmthdthcd:fadammwxm
the “specific intent to commit the crime.” (Intemmal quotation marks and citation
omitted). As a result, the defendant had to act with the express “purpose 1o disobey the

law” in order for the mens rea element to be satisfied. Ibid. (intemal quotabion marks and
citation omitted)

Here, becanse Section 2340 requites that a defendant act with the specific intemt
to inflict severe pain, the infliction of such pain must be the defendant’s precisc objective.
If the statute had required only gencral intent, it would be sufficient to establish guilt by
showing that the defendant “possessed knowledge with respect to the actus reus of the
crime.” Carter, 530 U.S. at 268. - If the defendant acted knowing that severe pain or

{discassing the addition of “conspiracy”™ »s 2 separate offense for 3 variety of “Federal tarodism
oﬁ':mc(s]‘). '
We note, however, that 13 US.C. § 2340(3) supplies a dcfinition of the term “United States,” &t
d:ﬁnnkas“alhxmmﬂﬁﬁe]ﬂnﬂkﬁmd&eWSnmmhdnamofﬁephcsth”
1BUS.C §§ 54 7, and in 49 U.S.C. § 46501(Z). Section S provides that United States “includes all
places and warers, contincntal or insalsr, subject to the jurisdiction of the United Stares.™ By incinding the
definiton set ont in Section 7, de om “United States™ ws wied in Scotion 23400) incladia dic “special
maitioe and writofial jurisdiction of the United States.” Muarcover, the incorporation by reforence to

Section 46501(2) extrads the definition of the “United Stales™ to “special aircraft jurisdiction of the Unied B )
Sutes™ '

/////r ,



MmmlymdymmmmmMOm,bmmmhe would have

Sevid. at 269; Black’s Law Dictionary 813 (7th ed. 1999)

cxplaining that general intent “usnfally] takes the form of recklessness (involving acreal

awareness of a risk and the culpable taking of that risk) or negligence (involving

blameworthy inadvertence)”). The Supreme Court has used the following example to
flhustrate the difference between these two menta¥ states:

[A] person entered 2 bank and took money from a teller at gunpoint, but
deliberately failed to make a quick getaway from the bank in the hope of
being arested so that he would be returned to prison and treated for
alcoholism. Though this defendant knowingly engaged in the acts of
using force and taking money (satisfying “general intent™), he did not
intend permanently to deprive the bank of its possession of the money
(failing to satisfy “specific intcnt™).

Carter, $30 U.S. at 268 (citing 1 W. LaFavc & A. Scoit, Substantive Criminal Law § 3.5,
ar315 (1986))

As 2 theoretical matter, therefore, knowledge alone that a particular result is
certain to occur does not constitute specific intent. As the Supreme Court explained in
d”‘m“mm“wmwmm
person who knows that ano r person will be killed as 3 respit of has condoct and a
pasonwhoaaswxﬂxlbespecxﬁcpmpomoftahngmothershfc[]” United Siates v.
~Bailey 444 US 394, 405 (1980). “Put diffcrently, the law distinguisbes actions taken
‘because of a given end from actions taken “in spite of their unintended but foreseen

" Vacco v. Quill, 521 US. 793, 802-03 {1997). Thus, cven if the
defendant knows that severe pain will result from his actions, if causing such harm is not
Kis objective, he lacks the requisite specific intent even though the defendant did not act
in good faith. Jostead, a defendant is guilty of torturc only if he acts with the cxpress

or sufiering on a person within his custody or physical

wpase of inflicting severe pain or on

?%iﬂ”masadwmalmauummwledgedoamtmmhncspmﬁcmm
jurics are peamitted 10 infer from the factnal crcumstances that soch mteat is present.
See, e.g., United States v. Godwin, 272 F3d 655, 666 (4th Cu. 2001); United States v.
Karro, 257 F3d 112, 118 (2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232
(10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th Cir.1953).
Therefore, when a defendant knows that his actions will produce the prohibited result, a
jury will in all ikelihood conclude that the defendant acted with specific intent.

Futher, a showing that an individoal acted with a good faith belicf that his
conduct would not produce the result that the law prohibits negates specific intent. See,
e.g., South Atl. Lmtd. Porshp. of Term. v. Reise, 218 F.3d 518, 531 {4th Cir. 2002). Where
a defeadsnt acts in pood faith, he acts with an honest belief that he has not engaged in the
proscribed conBuct. See Cheek v. United States, 498 U.S. 192, 202 (1991); United States
v. Mancuso, 42 F3d 836, 837 (4th Gir. 1994). For example, in the context of mail fraud,
if an mdividual honestly believes that the matenial wransmitted js truthful, he has not acted
with the required intent to deceive or mislead. See, e.g., Ustited States v. Sayakkom, 186



F.3d 928, 93940 (5th Cir. 1999). A good faith belief need not be a reasonable ane. See
Cheek, 498 US. a1202.

Although a defendant theoretically could hold an unrcasonable belief that tgs acts
would not constitnte the actions prohibited by the stamte, even thongh they would as a
certainty produce the prokhibited cffccts, as a matter of practice in the federal criminal
justice system it is highly unlikely that a jury weuld acquit in such a sitnation. Where a
defendamt holds an unrcasonable belief, he will confront the problem of proving to the
jury that be actually held that belief. As the Supreme Court noted in Cheek, “the more
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury . .
willﬁndtbattheGovanmcmhasaxmdnsburdcnofpmvmg’mm d at203—04
As we explained above, a jury will be permitted to infer that the defendant held the
requisite specific intent.  As a matter of proof, therefore, a good faith defense will prove
more compelling when a reasonable basis cxists for the defendant’s belief

B.  “Severe Pain or Suffering”

The key statutory phrase m the definition of torture is the statement that acts
amount © torture if they cavse “severe physical or meutal pain or suffering” In
examining the meaning of a statute, its text must be the staring point. See INS v.
" Phinpathya, 464 U.S. 183, 189 (1984) (“This Court has noted on rumerous occasions
that in all cases involving statutory copstruction, our starting point must be the language
employed by Congress, . - and wc assume that the Jegislative purpose is expressed by
the ordinary mweaning of lhc words used.”) (intemal quotations and citations omitted).
Section 2340 makes plain that the mfliction of pain or suffering pex se, whether it is
physical or mental, is insufficicnt o amount to torture. Instead, the text provides that
pamors)ﬂmmgmustbe severe” The statute does not, however, define the tern
“severe.” “In the absence of such a defimition, we construe a tenm in accordance
with jts ordinary or natural meaning™ FDIC v. Meyer, 510 USS. 471, 476 (1994). The
dictiopary defines “scverc™ as “[u]nsparing W cxaction, punishment, or censure” or
“[Nnflicting discomfort or pain bard W cndure; sharp; afflictive; distressing; violent;
extreme; as severe pain, anguish, torture.” Webster’s New International Dictionary 2295
(2d od. 1935); see American Heritage Dictionary of the English Language 1653 (3d cd.
1992) (“extremely violent or grievous: severe pain”) (emphesis in origmal); IX The

Oxford English Dictionary 572 (1978) (“Of pain, suffering, loss, of the like: Grievous,

extreme” and “‘of circumnstances . . - bard to suswin or endure™). Thus, the adjective

“severe” cunvcystha!ﬁmpmnormﬁ’umgmnstbeofsuchahxghkvelofmmym
the pain s d:ﬁcnltfm‘thc subject to endure.

Congress’s use of the phrase “scvere pain " clscwherg in the United States Code
can shed more light on its meaning. See, eg., Wesx Va. Univ. Hosps., Inc. v. Casey, 499
US. &, 100 (1991) (“[Wle constne {a stamiory tem] to contain that permijssible
meaning which fis most logically and comfortably into the body of both prevmns]y and
subsequently enacted law.™. Sigpificantly, the phrasc “severe pain” appears in statutes
defining an emergency medical condition' for the purpose of providing health benefits.
See. eg., 8 US.C. § 1369 (2000); 42 U.S.C § 1395w-22 (2000); id. § 1395x (2000); id. §

1 G



139544 (2000); id § 1396b (2000); id. § 1396u-2 (2000). These stantes define an
mgumywndiﬁmasmc‘&mnifaﬁngitsdfbywusmtmnfsﬁﬁdmtmdy

medialmﬁonmmunin—placingthchdmcfﬂxebdiﬁm...x i

m,m)mmmmwymm«@mmmmofm
bodily oigan or pat” Id § 1395w-22(d)3)R) (cmphasis added). Although dicse
mnnuaddmsasnbstanﬁﬂlydiﬁuunmbjeaﬁmn&cﬁm@&ﬂwymmnm

“helpful for ing what constitntes severe physical pain. They treat scvere pain as

an indicator of ailments that are likely to result in permanent and serious physical damage
inthnabsenceofbmmediammuﬁcalmnmﬁ. Sech damage nmst rise to the level of
death, organ failare, or the permanent impairment of a significant body function. These
statutes suggest that “severe pain,” as used in Section 2340, must risc to a similarly high
Jevel—ihe level that would ordinarily be associated with & sufficiently scrious phrysical

condition orhﬁmysudlasdmnrgm&ilmt,orsaiousimpaixmmtofbody
fonetions—in order to constitute torture.

C.  “Severe mental pain or suffering”

Section 2340 gives further guidance as to the mezning of “scvere mental pain or
suffering,” as distinguished from severe physical pain and suffermg.  The statute
defines “severe meatal pain or suffering” as:

mcpmlongedmenmlhamwusedbyormlﬁngﬁom—- _

(A) the intentional infliction or threatened infliction of severe physical
paim or suffering;
(B)mcadministaﬁmcrappﬁcaﬁon,ormxmdadmhisnﬁonor
application, of mind-altering substances of other pracedures calculated to
disrupt profoundly the senses or the personality;

(C) the threat of imminent death; or

3 Ouﬁ@!mgunmmhmm'wmhdhw&&cw“@mmm
“mpbyﬁalsnﬂahg’klm&ﬁmﬁnmmphyﬁalph' We believe the bettes vicw of
memmymﬁ.homa,ﬂmm&cmdkﬁnacmpa “I'he saone docs not define “severe
mmlpﬁn'and‘smnwnnlsnffcﬁng" . Instead, it gives the plaase “severe memal pain or
suffering” a single definiton. Bm“pbumfﬁzﬁ{hshdcmﬁnﬁepwpmcrw
m@ugﬁd&'hwm@hwnas@ewhm”@dmw
pain or suffering Mm,ﬁcﬁnmbdcﬁmdmm&wa“mﬁzﬁng'mmdachm.
Compare, cg.WWsTﬁdemmﬂmthﬁmynM(I”B)(msnﬁuingu“ﬂn
md.-.m'mapahmww;mdxwmmﬁmnummom
(mﬁ?VﬂTthhgﬁﬁDkﬂmymmdlm)(dcﬁﬁngs;ﬁ@gs‘mcbuﬁqw

* (College ed. lmQ(d:ﬁﬁnspahu‘éuﬂ'aingmdksm”) meu,mifﬁtmwradd:inﬂm

omesuﬁdiﬂuMﬁmmphyﬁdmiist conceive of such
suffering vt would 5ot invelve severe physical pain. Amﬁngiy,nmndndcam“pinorsuﬁ'nbg”is
asingletmccptwhhinancdcﬁniﬁouof&c‘ﬁonmo.
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(D) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the admimistration or application of miind-altering
substzmees or other procedures calculated to disrupt profoundly the senses or
pexsonality. .

18 US.C. § 2340(2). In order to prove “severs mental pain or suffering™ the statute

requires proof of “prolonged mental harm” that was caused by or resulted from one of
four enumerated acts. We consider cach of these elements.

1. “Prolonged Mental Harm”

As an initia) matter, Scction 2340(2) requires that the severe mental pain must be
evidenced by “prolonged mental barm ™ To prolong is to “lengthen in time™ or w
“cxtend the duration of, to draw out.” Webster’s Third New Intemational Dictionary
1815 (1988); Webster’s New International Dictionary 1930 (2d ed. 1935). Accordingly,
“prolong” adds a temporal dimension 1o the hamm to the individual, namely, that the harm
mast be one that is endured over some period of time. Put another way, the acts giving
rise 1o the barm must cause some lasting, though not necessarily permauent, damage. For

. example, the ‘mental strain experienced by an individual during a lengthy and intense
interrogation—such as onc that state or Jocal police might conduct upon a criminal
suspect—would not violatc Section 2340(2). On the other hand, the development of 2

mental disorder such as posttraumatic stress disordes, which can last months or even

yms,orcvmchmnicdcprm&tion,whichalsocanlastfmaconsidaablcpdiodofﬁmcif
untreated, might satisfy the prolonged harm requircment.  See American Psychiatric
Association, Diagnastic and Statistical Manual of Merntal Disorders 426, 439-45 (4th cd.
1994) (“DSM-TV™). See also Craig Hanoy & Mona Lynch, Regulating Prisons of the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U.
Rev. L. & Soc. Change 477, 509 (1997) (noting that posttraumatic stress disorder is
frequently found in tornire victims); of. Sana Loue, Jmmigration Law and Health § 10:46
(2001) (recommending evaluating for post-traumatic stress disorder fmmigrant-client
who has expericnced torture)*® By contrast to “severe pain,” the phrase “prolonged
mental harm” appears nowhere else m the U.S. Code nor does it appear in relevant
medical literature or international human rights reports.

“ The DSM-IV oxplains that posttrsumatic disorder (“PTSD™) is brought on by €Xposie to tammRtic
mm»mmmwﬁmmmammmmmh
individual feit “intense fear” or “borrer.™ Jd. at 424. Thase suffering from this disorder reexperience the
traunm through, biter akia, “recurrent and intrusive distressing recolicctions of the event,” “recurent
Mmamm*mmpm@mawmwmmm
that symbolize arsesemble an aspect of the traumatic event.” Id. 31428, Additionaily, 3 person with PTSD
ﬁwrawmmmummmmmm
mwmmmmmmmmmmwamdm
WMu:WW&aM(&&mﬂclimml'd‘&ehﬁng
of detachment or estrangement from othera™ fbid. Finaly, an individoal with PTSD kas “{plexsistent
syrmtams of increased arousal,” as evidenced by “initability or outbursss of snger,” “hypervigilace,”
“cxaggerated surtle Yesponse,” and difficalry sleeping or concentrating. Jbid.

7

1/



-

Not only must the mental harm be prolonged to amount to severe mental pain and
suffcring, but also it must be caused by or result from one of the acts histed in the statute.
Tn the zbsence of a catchall provision, the most natural reading of the predicate acts Hsted
in Sectian 2340(2)(A)<(D) is that Congress intended it to bt exhaustive. In other words,
other acts not included within Section 2340(2)'s guumeration are not within the statutory
probibition. See Leatherman v. Tarrant Cownty Narcotics Inteiligence & Coordination
Unit, 507 U.S. 163, 168 (1993) (“Expressio wrmius est exclusio alterius.”); Norman Singer,
2A Sutherdand on Staunory Consmuction § 4723 (6th ed. 2000) ([Wlhere a form of
conduct, the mammer of its performance and operation, and the persons and things to
which it refers are designated, there is an inference that all omissions should be
upderstood as exclusions™) (footnotes omitted). We conclude that torture within the
meaning of the statutc requires the specific intent to canse prolonged mental harm by one
of the acts listed in Section 2340(2).

A defendant must specifically intend to canse prolonged mental haom for the
defendant to have committ It conld be arpued that a defendamt necds to have

jc W ¥ 1o commit the predicate acts that give rise to prolonged mental harm.
Under that view, so long as the defendant specifically intended 1o, for example, threaten a
victim with inminent death, he would have had sufficicnt mens rea for a conviction.
According to this view, it would be further necessary for a conviction to show only that
the victim factually suffered prolonged mental harm, rather than that the defendant
intended to cause it. We belicye that this approach is contrary to the text of the statate.
The stafute requires that the defendant specifically intend to inflict severe mental painor
sufferipg Because the statute requires this mental state with respect to the infliction of
scvere mental pain, and because it expressty defines scvere mental pain in terms of
prolonged mental harm, that mental state must be present with respect to prolonged
meatal hanm. To read the statute otherwise would read the phrase “the prolonged mental

harm caused by or resulting from™ out of the defimition of “severe mental pain or
suffering.” )

A.dcfmdmtéopldncgaxeashowingofspcciﬁcimmmcmscmmmﬂpﬁn

_or_suffering by showing hat hie had acled m good faith that his conduct would not

amount to the acts prohibited Thas, 1f 2 defepdant has 2 good faith belief
that his actions will not resuit in prolonged mental harm, he lacks the mental state

for his actions to copstitute torture. A defendant could show that he acted m
good faith by taking such steps as surveying professional literature, consulting with
experts, or reviewing evidence gained from past experience. See, e.g., Ratldaf, 510 US.
at 142 .10 (noting that where the stanite required that the defendant act with the specific
intent to violate the law, the specific intent element “might be negated by, c.g., proof that
defendant relied in good faith on advice of counsel.™) (citations omitted). All of these
steps would show that he has drawn on the relevant body of knowledge cancerning the
result proscribed that the stanute, namely prolonged mental harm. Becanse the presence
of good faith would negate the specific intent element of torture, jt is a complets defense
to such a charge. See, eg., United States v. Wall, 130 F3d 739, 746 (6th Cir. 1997);
United States v. Casperson, 773 F.2d 216, 222-23 (8th Cir.1985).

(S




2. Harm Caused By Or Resulting From Predicate Acts

Section 2340(2) sets forth four basic categories of predicate acts. First in the list
isﬁxc‘ﬁntmﬁonalinﬂicﬁmwdmatmcdinﬂicdonofmphysimlpain or suffering ~

ﬂﬁsmightatﬁrstappwmpaﬂ\musbc?mmctbcmmmﬂradymﬁdcsthatme

committed torture when he mtentionally inflicts severe physical pain or suffering with the
specific intent of causing prolonged mental harm  As for the acts themselves, acte that
cause “scvere physical pain or suffering” can satisfy this provision.

Additionally, the threat of inflicting such pain is a predicate act under the statute,

A thrcat way be impliciror explicit, See, e.g., United States v. Sachdev, 279 F34 25,29
(Ist Cix. 2002). In criminal law, courts generally determine whether an individual’s
words or actions constitute a threat by examining whether.a reasonable person in the
' same circumstances would conclude that a threat had been made. See, e.g., Warts v.
- United States, 394 U.S. 705, 708 (1969) (holding that whether a statement constituted 2
threat against the president’s life had 1o be determined in light of all the surrounding
circumnstances); Sachdev, 279 F3d at 29 (“a reasonable person in defendant’s position
would perceive there 1 be a threat, explicit, or mmplicit, of physical injury™); United
States v. Khorrami, 895 F.2d 1186, 1190 (7th Cir. 1990) (to establish that a thyeat was

inflict bodily han upon {another individual]™) (citation and internal quotation marks
omitted); United States v. Peterson, 483 F.24 1222, 1230 (D.C. Cir. 1973) (perception of
threat of imminent harm necessary to cstablish self-defense had to be “objectively

. Second, Section 2340(2)(B) provides that prolonged mental harm, cunstituting
wmue,cmbcwucdby“thcadmhﬁsmﬁonmappﬁcaﬁmorﬁnutmudadnﬁnimnﬁw

or application, ofmwauqmgmmwomapmcedm calculated to dismpt
profoundly the senses or the personality.” The statte provides no further definition of
whateonsﬁtnﬁuamind-ah:ringsnbst:me; Thaphrase"mmd-ahuingalbstznm”xs
found nowhere elseintheU.S.Codenorisitfo\mdindicﬁonaﬁs. It is, bowever, 3
commanly used synonym for drugs. See, 8., United States v, Kingsley, 241 F.3a 828,
834 (6th Cir.y(referring 10 controlled substances as “mind-alteying su 1) cerr.
denied, 122 S. Cu 137 (2001); Hogue v. Joknson, 131 ¥:3d 466, 501 (Sth Cir. 1997)
{referring to drugs and aleohol as “mind-ahtering substance{s]”), cert. denied, 523 US.
1014 (1998). In addition, the phrase appcears in a2 number of state statutes, amd the contexs
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tn which it appears confirms this understanding of the phrase. See, eg., Cal. Penal Code
§BSOO(C)(W&S@D.ZOW)CTWMQMMM-M...drugs.
.. ™; Minn. Stat. Ann. § 260B.201(b) (West Supp. 2002) (““chemical dependency

treamment”™ define as programs designed to “reduc(c] the risk of the use of alcohol, drugs,
or other mind-altering substances™).

.

wm“rwu,dosmtwdcmd all use of dru Instead,
itgroh'bitstheuseofdmgstha“dignptmﬁnmdlymcsmssmm
sure, one could argue that this phrasc applies only to “other procedures,™ not the
application of mind-altering substances. We reject this interpretation because the tenms
of Section 2340(2) cxpressly indicate thaf the qualifymg phrase applies to both “other
* and the “application of mind-altering substances.” The word “other”
modifics “procedures calculated to disrupt profotndly the senses.” As an adjective,
“other” indicatcs that the tarm or phrase it modifics is the remainder of several things.
See Webster’s Third New International Dicticnary 1598 (1986) (defining “other™ as “the
one that remains of two or more™ Webster's Ninth New Collegiate Dictionary 835
(1985) (Qefining “othec”” as “being the onc (as of two or more) remaining or not
included™). Orput another way, “other” signals that the words 1o which it attaches are of
the same kind, type, or class as the morc specific item previously listed. Moreover,
where statulcs couple words or phrases togcther, it “denotes an intention that they should
be nndarstood in the same general sense™ Norman Singer, 2A Sutherland on Statutory
Construction § 47:16 (6th cd_ 2000); see also Bescham v. United States, 511 U.S. 368,
3N (lmcmmaﬂitmxsinaﬁashucmam’bmccomsdsinfavorof
interpreting the other items a3 possessing that atiibute as well.™). Thus, the paiting of
mind-altering substances with procedures calcalated to distupt profoundly the senses or
ity and the usc of “other” to modify “procedures” shows that the use of such
substances must also cause a profound disruption of the senses or personality.

For drugs or procedures to risc to the lovel of “distupt{ing) profoundly the senses
otpasonaﬁty,”thgmuslpmduceanmtrunccﬂ'cct. b iri

3
nlate: LO-PIC : p sta remqiires. 10 habilitythcdefendnnthﬁ
consciously designed the acts to produce soch ap effect28 US.C. § 2340(2)(B). The
word “Eenupf™ 15 defined a5 V6 break 35onder; to part forcibly; rend,” imbaing the verb
with a connotation of violence. Webster’s New International Dictionary 753 (24 cd.
1935); see Wcbster”s Third New International Dictionary 656 (1986) (defining disrupt as
“to break apart: Rupture” or “destroy the wnity or wholeness of”); IV The Oxford English
Dictiopary 832 (1989) (defining disrupt as “{tJo break or burst asunder; to break in
pieces; 1o separate forcibly”). Moreover, disruption of the scnscs or. personality alone is
insufficient to fall within the scopc of this subsection; instead, that distuption must be
profound. The word “profound™ has a number of meanings, all of which convey a
significant depth. ' Webster's New International Dictionary 1977 (2d ed. 1935) defines
pmfomdas:’“Ofvaymdcpth;-exmdingﬁ::ba!owthcsmormp;
unfathomable;] - . . [c]oming from, reaching to, or situated at 2 depth or more than
ordinary depth; not supetficial; decp-seated; chiefly with reference o the body, as a
profound sigh, wound, or pain(;] . . . {c}haracterized by intensity, as of feeling or quality;
deeply felt or realized; as, profound respect, fear, or melancholy; hence, encompassing;
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thoroughgoing; complete; as, profound sleep, silence, or ignorance™ See Webster’s
Third New Interpational Dictionary 1812 (1986) (“having very great depth: extending far
below the surface . . . not superficial’). Random House Webster's Umabridged
Dictionary 1545 (2d ed. 1999) also defines profound as “arignating m of pc,netxating 100}
the depths of one’s being”™ or “pervasive or intense; thorough; complete™ cir."cx\cndxng’
situated, or orignating far down, or far beneath the sarface.” By_rcqmnng that the

' and the drugs create a profound disraption, the statute requires more than that
the acts .“forcibly scparate” or “rend” the senses or personaiity. Those acts must
penetrate. to the core of an individudl’s ability to perceive the world zround him,
substantially juterfering with his cognitive abilities, or fundamentally alter his
peesonality.

The phrase “disrupt profoundly the senses or personality™ is not used in mental
health iteratore nor is it derived from elsewhere in U.S. law. Nonetheless, we think the
following examples would constitute a profound disraption of the senses or pexsonality.
Such an effect might be seen in a drug-induced dementia. In such a state, the individual
suﬂ'asﬁmnsigxﬁﬁtzntmcmmyhnpahmengmchastheimbﬂitymrmmnqw
information or recall information about things previously of interest to the individual
See DSM-IV at 1343 This impairment is accompanied by ane or more of the following:
deterioration of language fimction, c.g., Tepealing sounds or words over and over again;

" fipaired ability to execute sirople motor activities, e.g., inability o dnss or wave
goodbye; “Tin]ability to recognize [and identify] objects such as chanrs or pencils” despite
sormal visual functioning; or “{d)isturbances m executive level functioning,™ 1Le., serious
irgpainment of abstract thinking. Jd. at 134-35. Simulady, we think that the onset of
“bﬁcfpsychoﬁcdisoxda"wonldsaﬁsfythissm\dxd See id at 302-03. In this
isorder, the individual suffers psychotic symptoms, including among other things,
delusions, hallucinations, or even a catatonic state. This can last for one day or even onc
month.  See id. We likewise think that the onset of obsessive-compulsive disorder
behaviors would rise to this Jevel. Obsessions are intrusive thoughts wnrelated to reality.
They aye pot simple worries, but are repeated doubts or cven “aggressive or homific
impulses.” See id at 418. The DSM-IV further explains that compulsions inclnde
“repetitive behaviors (e.g., hand washing, ordering, checking)™ and that “{bly definition,
[they] are cither clearly excessive ar are nét connected in a realistic way with what they
arc designed to neutralize or prevent™ See id. Such compulsions or cbsessions must be
“time-consuming.” See id at 419. Moreover, we think that pushing someone to the
brink of suicide, particulzrly where the person comes from 2 culture with strong taboos
against suicide, and it is evidenced by acts of sclf-mutilation, wounld be a sufficient

- dismption of the personality to constitute a “profound disruption.” These examples, of
course, are in no way intended to be exhaustive list. Instead, they are merely intended to

’ Published by the American Psychiatric Association, and written as a collaboration of over a thonsamd

3 the DSM-IV is comrronly wsed in U.S. conrts a3 a scurce of information regarding mental
bealth jssees and is likely w be uscd in trisl should charges be brought that allegs this predicate act. See,
eg., Atkins v. Virgfmia, 122 S. CL 2242, 2245 3 (2002); Xonsa v. Crane, 122 S. Cu 367, 871 (2002);
Kansas v. Hendricks, 521 U.S. 346, 35960 (1997); McClean v. Merrifield, No. 00-CV-0120E(SC), 2002
WL 1477607 at "2 0.7 (WDN.Y. June 28, 2002); Peeples w. Coastal Office Prods., 203 F. Supp. 24 432,
439 (D. Md. 2002); Laxsiegne v. Taco Bell Corp., 200 F_Sopp. 24 §12, 519 (ED. L2 2002).
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illustrate the sort of mental health effects that we believe would accompany an action
severe epongh to amount to one that “disnps] profoundly the senses or the personality.”

The third predicate act listed in Scction 2340(2) is tlreatening a prisoner with
" __*Smuminent death.” 18 US.C. § 2340(2XC)- 'D:gplamtextmaksclwthatathrw'af

death alone is insufficient; the threat dcathxs“innnmcm.m
of imminent death™ is found m the common law as an elem

defense of duress.
See Bailey, 444 US. at 409. “fW]thonymsbonﬁvrstcmsofminwhicham

accumulated the legal tradition and meaning of ceaturies of practice, it presumably
knows and adopts the cluster of ideas that were attached to each barrowed ward in the
body of leaming from which it was taken and the meaning its use will convey to the
judicial mind wnless otherwise instructed.  In such case, absence of contrary direction
may be taken as satisfaction with widely accepted definitions, not as a departure from
them™ Morissetie v. United States, 342 11.S. 246, 263 (1952). Common law cases and
legislation geacrally define imminence as requiring that the threat be almost immediately
forthcoming. 1 Wayne R. LaFave & Austin W. Scott, Jr., Substative Ciiminal Law §
5.7, at 655 (1986). By contrast, threats referring vaguely to things that might happen in
the future do not satisfy this immediacy requirement. See United States v. Fiore, 178
‘F3d 917, 923 (7th Gir, 1999). Such a threat fails to satisfy this requrement not becanse
it is too rcmote in time but becanse there is a lack of certainty that it will occmr. Indeed,
nnnngxsanmdumorofoctmmtythaxﬁxchznnwﬂlbeﬂmlbcdcfmdm ]]ms,-a-ugnc

pnsoncr to mock executmns or playmg Rnsam roujete vmh lnm would have sufficient
immediacy to constitute a threat of imminent death. Additionally, as discussed earfier,

we believe that the existence of a threat must be assessed from the perspective of a
reasomable person in the same circumstances.

Fourth, if the official threatens to do anything previously described to a third
party, or commits such an act agzinst a third party, that threat or action can’serve as the
necessary predicate for prolonged mental ham. See 18 US.C. § 2340(2)(D). The stamte
does not require any relationship between the prisoner and the third party.

3. Legislative History

The legislative history of Sectians 2340-2340A is scant. Nerther the definition of
torture nor these sections as a whole sparked sny debate. Congress criminalized this
conduct to fulfill U.S. obligations under the UN. Convention Against Torture and Other
Cyucl, Inhuman or Degrading Treatment or Punishment (“CA’P'), adopted Dec. 10, 1984,
S. Treaty Doc. Na. 106-20 {1588), 1465 UN.T.S. 85 (catered into force June 26, 1987),
which requires signatories to “cosure that all acts of torture are offenses undex its criminal
law” CAT art. 4. These sections appeared only in the Sevate version of the Foreign
Affairs AutharPeation Act, and the conference bill adopted them without amendment. See
H. R Conf. Rep. No. 103-482, at 229 (1994). The only light that the legislative history
sheds:unfomwhatnakcadyobmusﬁvmthemofSechoandCAT
Congyess intended Section 2340"s definition of torture to track the dcfinition set forth in
CAT, as elucidated by the United States’ rescrvations, ynderstandings, and declarations
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submitted as part of its ratification. See S. Rep. No. 103-107, at 58 (1993) (“The
defimition of torture emanstes directly fom article 1 of the Convention™); jd at §3-59

(“The definition for “severe mental pain and suffering’ mcmpomﬁthe\mdamnm
made by the Senate concerning this term ™).

4. Swmmary E

Section 2340°s dcfinition of torture must be read as a sum of these compouent
parts. See Argentine Rep. v. Amerada Hess Shipping Corp., 438 U S. 428, 434-35 (1989)
(reading twa provisions together to determime statute’s meaning); Bethesda Hosp. Ass’n
v. Bowen, 485 U.S. 399, 405 (1988) (Jooking to “the langnage and design of the stitute as
a whole” 10 ascertain a statute’s meaning). Each component of the definition emphasizes
t@tnnmisnot:bcmacinﬂicﬁmofpainor ing on another, but is instead a step
well removed. The victim must EXpericice intense pain or suffering of the kind that is
mmvﬂmmmcpmwwoﬂdhmmmmm@mm
death, organ fashure, or parmanent damage resulting in 8 i 1
will likcly result. Umatpammsnﬁ’amgmwmnmﬁ‘mgmaMt
from one of the acts sct forth in the statute. In 2ddition, these acts must cause long-term
mental harm. Indeed, this view of the criminal act of torture is consistent with the 1erm’s
common mmnmg, Torture is generally mderstood to involve “imtense pain™ or
“excruciating pain,” or put another way, “extreme angnish of body or mind.” Black’s
Law Dictionary at 1498 (7th Ed. 1999); Random House Webster’s Unabridged
Dictionary 1999 (1999); Webster’s New Intcrmational Dictionary 2674 (24 ed. 1935). In

short, reading the dzﬁmnonoftomtrcasawholc,xtxsplamthauhetcmmcompam
onlyextmneasts.

$ Tarture is 2 1o also found in shite law. Some states “mamrder Yy torture.” See, e g,
daho Codc § 131001 (Mickde'1997); N.C. Gen. Stax. Ann. § 14-17 (1999) ; see also Me. Rev. Stat. Ann.
2. 17-A, § 152-A (West Supp. 2001) (aggravatcd attempaed mirder & “{t]be snempted sourder . .
accompanied by tornar, sexual assault or other extreme cruelty jnflicted wpon the victind”). Other stancs
have made woreare an aggravating factor supporting imposition of the death pemlty. Seg e, Axk. Code
Arn § 5-4-604{8)B); Del. Code Ann. tit. 11, § 420eX1)(1) (1995); Ga. Code Ann_ § 17-10-3Q(bX7)
(1997); ; 720 T1L. Comp. Stat. Ann. 5/9-1(5X(14) (West Sapp. 2002); Masy. Amn. Laws ch. 279, § 63)
(Law. Co-op. 1992); Mo. Asn. Stat. § 565.032(2X7) (West 1599); Nev. Rev. Stat. Ann. 200-033(8) (Michie
2001): N I. Str. Ama. § 2C:11-3 (West Supp. 2002) (fame); Tern. Code Ann_ § 39-13-204G)(5) (Supp.
2001); sec also Alaska Sut. § 12.55.125(2)(3) (2000) (am of 99 years® imprisowroent mandatory where
defendant subjected victim to “substandal physical torture”™). Al of these laws suppors the conchusion that
toraure is generally an extreme act far beyond the tnfliction of pain or suffering alone.

California 1aw is illustrative on this point. The California Peaal Code not anly makes toicure jrself
aaoﬂ'msc.se:Cal.l‘emlCodcQZDG(WmSupp.Zoﬂzlnxkopc&usmﬂsbymmCaLM
Code § 189 (West Supp. 2002), and provides that torturs is s aggrvating circgmstance Supposting the
imposition of the death penalry, see Cal Penal Code § 1962 (West Scpp. 2002). Califomia’s definitions of
demmmummuw&rapmnyundmmﬁmgmm Desipned w
mamhmhMgmmywmmmkatgdg

§8 Cal Rptr. 2d 904, 913 (w”)(maqwmmmmmmsmmmm
offcnse of tormre asc

{clvery parsan who, with the intent o cause cruel or extreme prin and sufferipg for the
purpese of rovenge, extortion, persuasion, of for my sadistic purpose, inflicts great bodily
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II.  U.N. Convention Against Tortare and Other Cruel Inhuman or Degrading
Trcatmcut or Punishment.

Because Congress cnacted the criminal prohibition against torture to implement
CAT, we also examine the treaty’s text and history to develop a fuller understanding of
the context of Sections 2340-2340A. As with € statute, we begin our analysis with the
treaty's text. See Eastern Airlines Inc. v. Floyd, 499 US. 530, 534-35 (1991) (“When
interpreting a treaty, we begin with the text of the treaty and the context m which the

written words are used) (quotation marks and citations omitted). CAT defines torture
as: . _

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him
or a third person information or 2 confession, punishing him for an act he
or a third person has committed or is suspected of baving committed, or
intimidating or coercing him ar a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or
at the instigation of ar with the consent or 2cquiescence of a public official
or ather person acting in an official capacity.

Articlc 1(1) (cphasis added). Unlike Scction 2340, tis defmition includes a list of
for which such pain and suffering is inflicted. The prefatory phlrasc “such
as” makes clear that ts list is, however, llustrative rather than exhaustive.

Accordingly, severe pain or suffering need not be inflicted for those specific purposes to

constitte torture; instead, the perpetrator must simply have a purpose of the same kind.

injuxy - - . upon the person of axother, is guilty of tortare. The crime of toreare does not
requtire axy proef thes the victim suifacd pain

(Emphasis edded). With respect to secticns190.2 and 189, ncither of which are samntorily defined,
Califormis cowmts have recognized that toruare genenally means an “{a)ct or process of inflicting severe pain,
esplecially] as 3 punishment to extort confessian, of in revenge. . . . hoplicit in that defmition is the

i of an intext to caose pain and suffering o addition to death™ People v. Barrera, 18 Cal Rptr.
2d 395, 399 {Ct. App. 1993) (quotation marks and citation ométred). Further, ““murder by torture was and
is comsidered amoug the most reprehensible types of murder because of the caleulated nature of the acts
casing death™ Jd. a1 403 (quoting People v. Wiley, 133 Cal Rptr. 135, 138 (1976) (in bank)). The
definirian of rourder by tortare special ciramnstance, proscribed under Cal Pegal Code § 1902, hikrwise
shaws an attempt 10 resch the ast beipous acts imposing pain beyond that which a victm suffers through
death slone. To establish rmarder by torture special circumstance, the “Intest to kill, intent to torture, and
infliction of an cxtregely painful act upan & kiving victind™ must be present. Peaple v. Bemore, 94 Cal.
Rptr. 2d 840, 861 (2000). The intent to varoure is chatacterized by a “sadistic intent to cause the victm to
umpahinaddiﬂmb&cpahof&uh" Id at 862 (quoting People v. Daverport, 221 Cal Rptr. 794,
875 (198)). Like the Tormre Victims Protection Act aud the Couvention Against Torture, discossed infra
nmndm’admwpmmwmmamm—mn
cruclty, revenge of even sadism. Sectian 2340 does not require this additiooal intent, but as discussed
npra pp. 2-3, requires that the individual specifically intrnded to cause scvere pain or suffering.
Furthermore, unlike Scction 2340, neither section 189 nar section 206 sppear w require proof of actual pain
to establish tortmre,
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More importantly, like Scction 2340, the psin and suffering must be severe to reach the

threshold of torture. Thus, the text of CAT reiuforces our reading of Section 2340 that
torture must be an extreme act.” .

CAT also distinguishes between torture and other acts of cruel, mhuman, or
degrading treatment or pumishment' Articde A6 of CAT requires state parties to
“undertake 10 prevent . . . othet acts of cruel, inhuman or degrading treatment or
punishment which do not amount to torture as defined i article 1.” (Emphasis added).
' CAT thus establishes a category of acts that are not to be committed and that states must //
endeavor to prevent, but that states need not criminalize, leaving those acts without the
stipma of criminal penalties. CAT reserves criminal pepaltics and the stigma attached to
those penalties for torture alone. In so doing, CAT makes clear that torture is at the
farthest end of impermissible actions, and that it is distinct and separate from the lower
level of “crucl, inhuman, or degrading treatment or punishment” This approach is in
keeping with CAT’s predecessor, the UN. Declaration on the Protection from Torture.
That declaration defines torture as “an aggravated and deliberate form of cruel, inhuman
or degrading treatment or punishment.” Declaration on Protection from Torhure, UN Res.
3452, Art. 1(2) (Dec. 9, 1975).

7 To be suxe, the text of the treaty requires that an individual act “intentionally.™ This langnage might be
rtsdquxﬁmonlygenualinwmﬁrvioh&omofﬁ:TmCmvuﬁon We belicve, however, that the
WWM%MM&W#MWW&WI&M:MW e
In that event, the Bosh administation®s mdcrstanding ropresents only an cxplanation af how the
Utsited Stares intended w implement the vagoe language of the Tortwe Convention. If, however, the
Convention established a general totent stmdard, then the Bush understanding represents a swodificadon of
the obligarion undertaken by the United Stetes.
% Common aticle 3 of Geneva Couvention on prisoress of war, Convention Relative to the Treaunan of
Prisoners of War, 6 US.T. 3517 ("Geneva Convention TII¥) conmins somcwhat sitgilar language. Article
3(1)(a) prokibits “viclence w Efe and percan, in particolar murmder of all kinds, mmtilation, cruel meatment
and rornare” (Eophasis added). Article 3(1)c) sdditionally prohibits “outrages vpon personal digpity, in
particular, lnmuiliating and degrading trestment.™ Scheection (c) must forbid more conduct than that
already covered in subsection (a) otherwiss subsection {c) would be supcrfloous. Conumnon article 3 docs
not, bowever, define either of the phrases “ontrages tpan persom] digrity” or “tmmiliating and degrading
trextment. ™ Tternational erinrinal tribupals, sach as those respecting Rwanda and former Yugoalavia bave
whatsoever. Baced on our review of the case law, however, these tribumls have not yet articolated the full
scope of conduct prohihited by corumon article 3. Memorandom for Johm C. Yoo, Deputy Assistant
Atomey General, Office of Legal Counsel, from James C. Ho, Attomcy-Advisor, Office of Legat Counsel,
Re: Possiile Interpretations of Common Article 3 of the 1949 Geneva Convention Relaxive 1o the
ﬁaammtafhﬁomoﬂ?a{(hh 1, 2002).

2

We note that Section 2340A and CAT protect any individual from sornwe. By contrast, the
standards of conduct established by common article 3 of Convention III, do not apply 1o “an armed conflict
between a nation-state and a tomsnariomal werorist organizetion ™ Menaaadum for Albatoe R. Gonzales,
.Counse} o the President and Willism J. Haynes, [, General Counsel, Depaxtment of Defense, from Juy S.
Bybes, Assistant Attomey General, Office of Legal Counsel, Re: Application of Trearies and Laws 1o al

/ Qacda and Takben Detuineer 2t 8 (Jan 2, 2000). /
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A Ratfieation History

Executive branch interpretation of CAT farther supports our conclusion that the
tresty, and thus Section 23404, i orms of physical or

prohibits anly the most extreme forms o
As we have previously noted, the “division of treaty-raking responsibility
between the Senate and the President is essentially the reverse of the division of law-

making avtherity, with the President being the“draftsman of the treaty and the Senate’

holding the anthority to grant or deay approval” Relevance of Senate Ratification
History 1o Treaty Interpretation, 11 Op. OL.C. 28, 31 (Apr. 9, 1987) (“Sofaer
Memorandom”). Treaties are negotiated by the President in his capacity as the “sole
argan of the federil government in the field of intrmational relations.™ United States v.
Curtiss-Wright Export Corp., 299 US. 304, 320 (1936). Morcover, the Presideat is
rwpons’blcrmmcdaymdayimaprcuﬁonofamtyuﬂmaimﬁwpowcm
unilaterally terminate a treaty. See Goldwater v. Carter, 617 F24 697, 707-08 (D.C.
Cir.) (en banc) vacated and remanded with instructions to dismiss on other grounds, 444
U.S. 996 (1979)- The Executive’s interpretation is to be accorded the greatest weight in
ascertaining a treaty’s intent and meaning. See, eg., United States v. Stuort, 489 US.
353, 369 (1989) (“the medning attributed to treaty provisions by the Government
agencics charged with thelr negotiation and enforcoment is entitled to great weighs™)
. {quoting Sumitomo Shoji America, Inc. v. Avagliano, 457 US. 176, 184-85 (1982));
Kolovrat v. Oregon, 366 U.S. 187, 194 (1961) (“While courts interpret treaties for
themseives, the meaning given tham by the deparuncot of govenunent particalarly
with their negotiation and enforcement is given great weight.™); Charlton v.

Kelly, 229 U.S. 447, 468 (1913) (“A construction of 2 treaty by the political departments
of the government, while not conclusive upon 2 cowt . . . , is nevertheless of much
weight™).

A review of o Exccutive branch's intarpretation and understanding of CAT
reveals that Congress codified the view that tortare incloded only the most extreme forms

of physical or mental harm. 'When it subtnitied the Convention to the Senate, the Reagan
admimstration took the position that CAT reuched caly the most heinous acts. The
Reagan administration incinded the following nnderstanding:

The United States undersiands that, in vrder to coustitute torture, an act
must be a deliberate and calculated act of an extremely cruel and inhuman
nature, specifically intended to inflict excruciating and agonizing physical
or mental pain or suffering.

S. Treaty Doc¢. No. 100-20, at 4-5. Focising on the treaty’s requirement of “severity,”
the Reagan sdministration concluded, “The extreme nature of tortrc is finther
emnphasized in [this) requirement.” S. Treaty Doc. No. 100-20, at 3 {1988); S. Excc. Rep.
101-30, at 13 (1990). The Reagan administration also determined that CAT s defimition
of torture fell & linc with “United Stares and internadonal usage, [where it] is usually
reserved for extreme deliberate and wmusually cruel practices, for example, sustamed
Systematic beatings, application of electric cunients to seasitive parts of the body and
tyjug up or hanging in positicns that cause extrcme pam.” S. Exec. Rep. No. 101-30, at
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14 (1990). In interpreting CAT’s definition of torture as reaching only such extreme acts,
ngeagmadmhﬁmﬁmnndaswmdmcdisﬁncﬁmbdwmmeandoﬁmml
inhuman, or degrading treatment or mmistment In particular, the administration
declared that article 1's definition of torture ought to be construed in light of article 16.
See S. Treaty Doc. No. 100-20, at 3. Based, on this distinction, the admiuistration
concluded that: ““Torture’ is thus to be distinguished from lesser forms of cmel,
inhuman, or degrading treatment or punishment, which arc to be deplored and prevented,
but are not so universally and categorically condemned as to warrant the scvere legal
consequences that the Convention provides in case of tarture.” S. Treaty Doc. 100-20, at
3. Morcover, this distinction was “adopted in order to emphasize that torture is at the
extreme end of cruel, inbuman and degrading treatment or punishment.” S. Treaty Doc.
No. 100-20, at 3. Given the extrame nature of torture, the admmistration concluded that
“rongh treatment as generally falls into the category of -*police brutality,” while
deplorable, does not amount to “torture.™ §. Treaty Doc. No. 100-20, at 4.

Although the Reagan administration relied on CAT's distinction between tortare
and *“cruel, inhuman, or degrading treatment or punistument,” it viewed the phrase “cruel,
inhuman, or degrading treatent or punishment” as vague and lacking in 2 universally
. accepted meaning. Of even greater concem to the Reagan administration was that
because of its vagucaess this phrase could be construed to bar acts ot prohibited by the
U.S. Constitption. The administration pomted to Case of X v. Federal Republic of
Germany ss the basis for this concem. In that case, the European Court of Human Rights
determined that the prison officials’ refusal to recognize a prisoner’s sex change might
constitute degrading treatment. See S. Treaty Doc. No. 100-20. at 15 (citmg Eurcpcan
Commission on Human Rights, Dec. on Adm., Dec. 15, 1977, Case of X v. Federal
Republic of Germany (No. 6634/74), 11 Dec. & Rep. 16)). Asa result of this concemn,
the Administration added the following understanding:

The United States understands the term, ‘croel, inhuman or degrading
treatment or punishment,” as nsed in Article 16 of the Convention, to mean
the cruel, vnusual, and inbumane wcatment or punishment prohibited by
the Fifth, Eighth and/or Fourteenth Amendments to the Constitution of the
United States.”

S. Treaty Doc. No. 100-20, at 15-16. Treatment or punishment must therefore rise to the
level of action that U.S. courts have foond to be in violation of the U.S. Constitmtion in
order to constitnte cruel, inhoman, or degrading treatment or punishment. That which
fails to rise to this level must fail, a fortiori, to constitute torture under Section 2340.°

? The vagueness of “cruel, inhomom and degrading treatment” enables tha term to bave & far-nmging reach.
Article 3 of the Exropein Convention on Buamn Rights similarly prohibits sach trestment. The Euwropesn
Court of Human Rights has construed this phrase broadly, cven assessing whether soch treatment has
occurred fium the subjective stand point of the victim. See Memorzadum from James C. Ho, Attomey-
Advisor 0 John C. Yoo, Deputy Assistant Attorney General, Re: Possible Interpremrions of Common
Article 3 of the 1949 Geneva Convention Relative to the Treatment of Prisoners of War (Feb. 1, 2002)
(ﬁﬁngwmmcmnrnmm‘smmdmmw degrading treatment “is broad
cnough to arguably frtid even standard U.S. law enfarcement intrirogation techmiques, which cndeavor to
break down a detainee’s “mormal resistance’ o answering questions.”™).
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The Senate did not give its advice and consent to the Convention until the first
Bush admimistration. Although using less vigorous rhetoric, the Bush administration
joined the Reagan administration in interpreting torture as only reaching extreme acts.
To ensure that the Convention’s veach remained limited, the Bush administration
submitted the following understanding:

-

The United States understands that, in order to coastitute toxture, an act .
mustbcspedﬁcanyinmndedminﬂidsmphysiulmmmwmor

suffering and that mental pain or suffering refers to prolonged mental pain

cansed by or resulting from (1) the intentional infliction or threatened

infliction of severe physical pain or suffcring; (2) administration or

application, or threatened administration or 2pplication, of mind altering

substances or other procedures calculated to disnupt profoundly the seases.
or the personality; (3) the threat of tmminent death; or (4) the threat that

apother person will imminently be subjected to death, scvere physical pain

or suffeing, or the administration or application of mind-altering

substances or other procedures calculated to distopt profoundly the senses

or personality.

S. Excc. Rep. No. 101-30, at 36. This understanding accamplished two things. First, it
ensured that the term “intentionalty”™ would be understood as requining specific intcat.
wnd&d&mmdmbsmtomeommorphommwofmmpﬁn
or suffaring. In so doing, this understanding ensured that mental torture would rise to a
severity seen in the context of physical torture. The Scoate ratiied CAT with this
understanding, and as is obvious from the text, Congress codified this understanding
almost verbatim in the criminal statute.

To be sure, it might be thought significant that the Bush administration’s language
differs from the Reagan 2dministration understanding. The Bush administration said that
ithﬂpﬂﬁn&T-mﬂas&gﬁnghwmmaiﬁdmmemgm
administration”s original formulation had riised the bar for the level of pam necessary for
the act or acts to constitute tarture. See Convention Against Torture: Hearing Before the
Seaate Comm. On Farcign Relativns, 101st Cong. 5-10 (1990) (“1990 Hearing™)

statement of Hon. Abraham D. Sofacr, Legal Adviser, Department of State).
While it is troe that there are rhetorical differences between the understandings, both
administrations consisemly emphasize the extraordinary or extreme acts required to
coustitute tortare. Aswcbzve.scm,thcbushmdumndingaswdiﬁedinSccﬁmM
reaches only extreme acts The Reagan understanding, Bke the Bush understimding,
ensured that “intentionally” would be undersiood as a specific intent requircmeant.

Mmmmnamm&uhm'Mwmmwamm
inbumen md degrading treatment langmage, i sppears to stll have 3 rather Emddess reach. See id
{describing how wﬁmmmm@"mdwwwmmmhmm,
ma-mchmmmdmmwumwmmm
rocreational activities, quality of food, access to eahle television, internet, 30d lrw Fxayics.”)
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Though the Reagan administration required that the “act be deliberate and calculated™
and that it be inflicted with specific intent, In operation there is Jittle difference between
requiring specific mtent alone and requiring that the act be deliberate and caleniated. The
Reagan understauding’s also made express what is obvious from the plain text of CAT:
torture is an extreme form of cud and inhuman greatioent. The Reagan administration’s
understanding that the pain be “excruciating :nd agonizing” is in substance not different
from the Bush administration's proposal that the pain must be sévere.

The anh understanding simply took a rather abstract concept—excruciating and
agonizing mental pain—and gave it a mare concrete form.  Exccutive .branch
representations made to the Senate support our view that there was litde difference
bemmthactwomdastandmgsmdthaltheﬂmhcrd:ﬁnmonofmmtz]pamor
suffering merely sought remove the vaguemess created by concept of “agonizing and
excruciating” mental pam.  See 1990 Hearing, at 10 (prepared statement of Hon.
Abraham D. Sofacr, Legal Adviser, Deparmment of State) (“no higher standard was
intended” by the Reagan 2dministration vnderstanding than was presemt in the
Convention or the Bush understanding); id. at 1314 (statement of Mark Richard, Deputy
Assistant Attorney General, Criminal Division, Department of Justice) (“In an effort to
overcome this unacceptable element of vagncencss [in the term “mental pain™}, we have
pmposedmmdmmdmgwmchdeﬁnsmmamlpammnhmngtomm
sufficient specificity - . . 1o protect innocent persons and meet constitotional due process
requirements.”) Accordingly, we believe that the two definitions submitted by the
RgagmzndBmhadmmxstrannnshadthesmepmposcmtamsafam:nhhngalegnl
standard, namely, ensuring that the prohibition against torture reaches only the most
extreme acts. Ultimatcly, whether the Reagan standard would have been oven higher is a

purcly academic question becanse the Bush understanding cleady established a very high
standard.

Exerutive hranch representations made to the Semate confirm that the Bush
administration maintained the view that torture encompassed only the most extreme acts.
Although the ratification record, ie, testimony, hearings, and the like, is generaily not
accorded great weight in intetpreting treaties, authoritative statements made by
representatives of the Exccutive Branch are accorded the most imterpretive valne. See
Sofaer Memorandum, at 35-36. Hence, the testimony of the executive branch witnesses
defining torture, in addition to the reservations, nnderstandings and declarations that were
submitted to the Senate by the Executive branch, shmﬂdanythnhiﬂl&mapsmv
valuc of any of the statements in the ratification record. At the Senate hearing on CAT,
Mark Richard, Deputy Assistant Antormney General, Criminal Division, Department of
- Justice, offered extensive testimony as 1o the meauing of torture. Echoing the analysis

submitted by the Reagan administration, he testified that “{tJorture is widerstood to be
thatbarbanccmchywhmhhsatthetcpofthepyranndofhmnannghtsm:mdxu.
1990 Hearing. at 16 (prepared staement of Mark Richard). He further explained, “As
applied to physical tarture, thers appears to be some degree of consensus that the
involves conduct, the mere mention of which sends chills down one’s spinc[.)* Id.
Richard gave the following examples of conduct satisfying this standard: “the needle
under the fingemail, the application of electrical shock to the genital area, the piercing of
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eyeballs, etc.” Id. In short, repeating virtuzlly verbatim the tezms used in the Reagan
understanding, Richard explxined that under the Bush sdministration’s submissions with
the treaty “the ¢sseace of torture”™ istrunnmtmatmﬁxcts“acmznngandagonmg
physical pain.” Jd. (emphasts added).

As to mental torture, Richard testified that “no international consensus had
emerpged [as to] what degree of mental suffering is required to constitute torturef,]” but
that it was noucthcless clear that severc mcutal pain or suffering “does not eacompass the

normal legal compulsions which are properly a part of the criminal justice system(:]

‘Mmgahou, incarceration, prosecution, compelled testimony against a friend, etc,—

notwithstanding the fact that they may have the incidental effect of producmg mental
strain.” Id. at 17. According to Richard, CAT was intended to “condemn as tortare
intentional acts such as thosc designed to damage and destroy the human persomality.”
Id at 14. This description of mental suffering emphasizes the requirement that amy
mental harm be of significant duration and lends further support for our copclnsion that

mind-altering substances must have a profoundly disuptive effect 10 serve as a predicate
act.

Apart from statements from Executive branch officials, the rest of a ratification
record is of little weight in Interpreting a teaty. See generally Sofacr Memorandum.
Nonetheless, the Senate understanding of the definition of tarture largely echoes the
administrations® views. The Scuate Foreign Relations Committee Report on CAT

opined: “[flor an act to be “torture’ it must be an extreme form of crucl and inhuman -

treatment, cause severe pain and suffering and be intended to cause severe pain and
saffering” S. Exec. Rep. No. 101-30, at § (cmphasis added). Morcover, like both the
Reagan and Bush administrations, the Senate drew upon the distinction between torture
mdmd,mhmmmdcgadmgmmtmmslmcmmmchmgmwwﬂmm
was extreme.'® Finally, the Scnate concurred with the administrations’ concem that
“and,mhumm,ordegmdmgucannmtorpmnsmnm could be constiued to establish a
new standard above and beyond that which the Constitution mandates and supparted the
inclasion of the reservation establishing the Constitution a3 the baseline for determiring

whether conduct amounted to cruel, inhuman, degrading weatment or punisluncnt.  See
136 Cang. Rec. 36,192 (1990); S. Exec. Rep. 101-30, at 39.

B.  Negotiating History

CAT’s nepotiating history also indicates that its definition of torture supports cur
reading of Section 2340. The state partics endeavored 10 craft a definition of torture that
reflected the tenm’s gravity. During the negotiations, state parties offered wvarious
formnlations of the defrition of torture to the working group, which then proposed a

Hmmy.mawmmmdmiwot&nﬁmmism
to the cantyary. Other exarples of torture mentioned in testixony similarly reflect acts resulting in intense
poin: G “gouging ot of childrens’ {sic] eyes, the tortwie death by moltea subbes, ibe nse of eleCmic
shocks,” cigareitc burns, banging by hands or feet. 1990 Heading at 45 (Staterert of Winston Nagan,
Chairman, Board of Directors, Amnesty Internetional USA); id. at 79 (Statement of David Weissbrodt,
Professar of Law, University of Minncsota, o bebalf of the Center for Vicdms of Torture, the Minnesota
Lawyers Jnxanational Finman Rights Comrttee).
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definition based on those formulatiops. Almost all of these suggested definitions
iﬂmm&ewmmmmkmmmmdsimmmagoniﬁngm
For cxample, !chniwdSmspmposnimmmmbed:ﬁnedas‘inﬂndﬁng]anymby
wlﬁchmundyswmpainormﬂ‘aing...isddiqudymdmaﬁdouslyinmaédma
person.” J. Henwan Burgers & Hans Danelius, Jhe United Nations Convention Against
Tornure: A Handbook on the Convention Against Torture and Other Cruel Fakiuman and
Degrading Ireatment or Purmishment 41 (1988) (“CAT Handbook™). The Uhited
thdmnmggmedmwmmomresﬁcﬁndcﬁniﬁon,ia,mmmrcbcdcﬁmdasthe
“systematic and intentional mfliction of extreme pain or suffering rather than intentional
infliction of severe paim or suffering” Jd. at 45 (cmphasis in onigmal). Ultimately, in

‘choosing the phrase “severe pain,” the parties concluded that this phrase “sufficiently] . .

. couvey(ed] the idea that only acts of a certain gravity shall . . . constitate torture.” Jd at
117.

Inazﬁingmchadcﬁniﬁon,thasutcparﬁcalsommtclyawmofﬂ;c

distinetion they drew betoeen torture and cruel, inkuman, or degding osuant 1

punishment. The state parties considered and rejected a proposal that would have defined

_ torture merely’ as cruel, inluman or degrading treatment or punishment. See id. at 42.

Mirroring the Declaration on Protection From Torture, which expressly defined torture as
an “aggravated and deliberate form of cruel, inhmman or degrading trestment or
punishment,” some state parties proposed that in addition 10 the definition of torture set
out in paragraph 2 of article 1, a paragraph defining torturc as “an aggravated and
deliberate form of cruel, inhuman or degrading treatment or punishment” should ‘be
nchuded. Seeidat4l;seealfaS.TmtyDoc.No.100-20,a!2 (the UN. Declaration
on Protection from Torture (1975) served as “a point of departure for the drafting of
[CAT]"). In the end, the parties concleded that the addition of such a paragraph was
superflocus becanse Article lG“impl[ia]tha:mxmrcisthegav&stfoxmofswh
treatment or punishment.,” CAT Handbook at 80; see S. Excc. Rep. No. 101-30, at 13

("The negotiating history indicates that [the phrase *which do not amonnt to torture’] was

adnpmdinwdamunphasizcmatuxmisumemcndofmd,inhmmd

degrading freatment or punishment and that Article 1 should be constrned with this in
mind.").

Additionally, the parties could not reach a consensus about the meaning of “cruel,
inhoman, or degrading treatment or punishment” See CAT Handbook at 47. Without a
consensus, the parties viewed the term as sirmply ““too vague to be included in a
convcnﬁonWlﬁchwasmﬁmnthcbasisfotaimi)ullegishﬁonintthonnzcﬁng
States™ Id. ThiSVicwcﬁm:cdbylhcpaxﬁcsmaﬁhmsthnimmpmﬁon of CAT as
purpesely reserving criminal penalties for tormre alone.

CATs negotiating histary offers more than just support for the view that pain or
suffenng must be extreme to armount to torture. First, the negotiating history suggests
Mﬂ)ehmnsusmﬁwdﬁommemofmxmnxdmtbcpmnmum In fact, “the
United States considered that it might be useful to develop the negotiating history which
indimmatahhnughcmdndrwnlﬁnginpmmﬁng:ﬁmmtofphyﬁdmmmm
faculties is indicative of torture, it is not an essential element of the offence.” Jd at 44,
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Second, the statc parties to CAT rejected a proposal to include in CAT's definition of
torumre the usc of truth drugs, where no physical harm or mental suffering was apparent.

This rejection at least suggests that such drugs were not viewed as amounting to tortre
pex se. See id. at 42, .

/;. Summary . - T
w’.’/._ o= .

The text of CAT confimms our conclusion thut Section 2340A was intended to
proseribe only the most egregious conduct. CAT not only defmes torture as involving
severe pain and sufftring, but also it makes clear that soch pain and suffering is at the
extreme end of the spectrum of acts by reserving criminal penalties solely for torture.
Executive interpretations confirm our view that the treaty (and hence the stamte)
prohibits only the worst forms of cruel, inhumnan, or degrading treatment or punishment.
The ratification history further substantiates this interpretation. Even the negotjating
history displays a recognition that torture is a step far-removed from other crael, fohnman
or degrading treatment or punishment. In sum, CAT's text, ratification histary and
nagodaﬁnghistoryaﬂmﬁxmthmsecﬁcnmraChamﬂymcmosthdnomm

1. U.S. Judicial Interpretation

There are no reported cases of prosecutions under Section 2340A.  See Beth
Stephens, Corporate Liability: Enforcing Human Rights Through Domestic Litigotion, 24
Hastings Int’l & Comp. L. Rev. 401, 408 & n29 (2001); Beth Van Schaack, In Defense
of Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of
the Propased Hogue Judgments Convention, 42 Harv, Iut'l L J. 141, 14849 (2001);
Curtis A. Bradley, Universal Jwrisdiction and U.S. Law, 2001 U. Chi. Legal F_ 323, 327
28. Nonctheless, we are not without gaidance as to how United States courts would
approach the question of what conduct constitutes tortare.  Civil suits filed under the

WW& § 1350 note (2000), which supphies
a tort remedy for @

e msight into what acts U.S. courts would
conclude coustitute torture under the criminal statute.

The TVPA contams a defimition similar in some key respects 10 the one set forth
in Section 2340. Morcover, as with Section 2340, Congress intended for the TVPA’s
definition of torture to follow closely the definition found in CAT. See Xumcax w.
Gramajo, 886 F. Supp. 162, 176 n.12 (D. Mass 1995) (noting that the dcfinition of torture

in the TVPA tracks the definitions in Section 2340 and CAT).!! The TVPA defines
tortare as:

= ™ Seealyo 137 Cpng. Rec. 34,785 (stasement of Rep. Mazzoli) (Ternmre is defined in accordance with the
definition contained in [CATT); see also Torture Victions Portection Act: Hemying and Mackop on HR.
1417 Before the Subcomm. On Himran Rights and Internarional Organizations of the House Coummn. on
Forcign Affairs, 100t Cong. 38 (1988) (Prepared Statetnent of the Associxion of e Bar of the City of

New Yok, Commitice an International Hoown Rights) (“This lanprage essentially tracks the definition of
“toroure” adopted fn the Tornge Conrvention.™).




(1). . . any act, directed against an individual mn the offender's
custody or physical control, by which severe pain or suffering (other than
pain or suffering arising only from or inhereat in, or incidental to, lawful
sanctions), whether physical or mental, is intentionally inflicted on that”
individual for such purposes as obtaiing from that individual or a third
person information or a confession. punishing that individual for an act
that individual or a third person has committed or is suspected of having
committed, intimidating or coercing that individual or 2 third persom, or
for any reason based on discyimination of any kind; and

(2) mental pain or suffering refers to prolonged mental harm
caused by or resulting from- A

(A) the intentional infliction or threatcned infliction of severe physical
pada or suffering:

(B) the administration or spplication, or threatened administration or
application, of mind altering substances ar other procedures calculated to
disrupt profoundty the scnses or the personality; i

{C) the thueat of muminent death; or .

(D) the threat that another individual will imminently be subjected to death,
severe physical pain or suffering, or the admimstration or application of mind
altcring substatces or other procedwres calculated to disrupt profoundly the senses
or personality. .

28 U.S.C. § 1350 notc § 3(b). This definition differs from Section 2340°s definition in
two respects.  First, the TVPA definition contains an illustrative list of purposes for
which such pain may have been inflicted. See id. Second, the TVPA includes the phrase
“arising ouly from or inherent in, or incidental to lawfil sanctions™; by contrast, Section
2340 refers only to pain or suffering “incidental to lawful sanctions.” Jd Becausc the
purpose of our analysis herc is o sscertain acts that would cross the threshold of
producing *scvere physical or mentl pain or suffering,” the list of illustrative purpases
for which it is inflicted, generally would not affect this analysis.”? Similarly, to the extent
that the abscace of the phrase “arising only from or inherent in” from Section 2340 might
aﬂm@equwﬁanofﬁcth«painorsuﬁeﬁngmpaﬂcf]awﬁdmmﬁomandﬂmsuot
torture, the circumstances with which we are concermed here are solcly that of
interrogations, not the imposition of pumishment subsequent to judgment. Thesc
differcnces between the TVPA and Section 2340 are therefore not sufficiently significant
to updennme the uscfuluess of TVPA cases here."

1 qpi; fict of prrposes i illastrative only. Nevertheless, domanstrating that 3 defendamt barbored any of
&mmm“mypmu]mhkinns‘nﬁugbﬂwmbﬁsmmfmuﬁav Matthew Lippman,
The Developoventhmd Dragitng of the United Nations Carrvention Against Torture and Other Cruel
Inkicmar or Degrading Trestment or Punisknent, 17 B.C. Int"l & Camp._ L Rev. 275, 314 (1994).
3 ]

The TVPA also requires that an individoal act “Sutermionally.” As we noted with respect w the
text of CAT, sce sipra o 7, this langnage might be construed as requiring general intent. It s not clear

thar this s so. We need pot resolve that qoestion, however, becanse we review the TVPA cases solely o

address the acts that would satisfy the threshold of inflicting “severe physical or mental pain or suffering.”
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In suits brought under the TVPA, courts have not engaged in any lengthy analysis
of what acts comstitute torture. In part, this is duc to the nature of the acts alleged
Almest all of the cases involve physical torture, some of which is of an especially grudl
and even sadistic nature. Nonetheless, courts appear to look at the entire coursc of
conduct rather than any one act. making it somewhat 2km to a totality-of-the-
dircwmstances analysis. Bemseof&nsappma&,undxﬂimhmmaspeaﬁcaaom
ufmmmmdmchdsmmcwmmhnmwonmmhncwtm Certam acts do,

in these or arc of such a barbanic nahwre, that #1s

likely a court would find that allegations of such trestment would constitutc torture: (1)
severe beatings using instruments sach as fron barks, truncheons, and clubs; (2) threats of
imminent death, such as mock executions; (3) threats of removing extrornitics; (4)
burning, especially buming with cigarettes; (5) electric shocks 1o genitalia or threats to do
s0; (6) rape or scxnal assanlt, or injury to an mdividual’s scxual organs, or threatening to
do any of these sorts of acts; and (7) forcing the prisoner to watch the torture of others.
Given the highly contexinal nature of whether a set of acts constitutes torture, we have set
forth in the attached appendix the circumstances in which courts have determined that the
plaintiff has suffered torture, which inctode the cases from which these seven acts are
drawn Y While we cannot say with certainty that acts falling short of these seven would
not constitnte tortare under Section 2340, we believe that interrogation techmiques would

have 1o be similar to these in their extreme natare and in the type of harm cansed to
violate the law. ?

Despite the limited analysis engaged in by courts, a recent district ciurt opinion
provides some assistance in predicting how fature courts might address this issue. In
Mehinovic v. Yuckavic, 198 F. Sapp. 24 1322, (ND, Ga. 2002), the plaintiffs, Bosnian
Muslims, sued a Bosnian Serb, Nikola Vuckovic, for, among other things, torture and
cruel and inhomane treatment. The court described in vivid detail the treatment the

plaintiffs endured. Specifically, the plaintiffs experienced the following:

Vuckovic repeatedly beat Kemal Mehinovic with a variety of blunt objects and
boots, intentionally delivering blows to arcas he kuew to alrcady be badly injured,
inclnding Mehinovic’s genitals. Jd. at 1333-34. On some occasions he was tied up and
bung against windows during beatings. Jd. Mehinovic, was subjected W the game of
“Russian roulette” See id. Vuckovic, along with other guerds, also forced Mchinovic to
run in a circle while the guarnds swung wooden planks at him. Jd.

Like Mehinovic, Muhamed Bicic was beaten repeatedly with blunt objects, to the
point of loss of consciousness. See Jd at 1335. He witnessed the scvere beatings of other
pnsonus,mdudmg!ns own brother. “On one occasion, Yuckovic ordered Bicic to get on
all fours while another soldier stood or rode on his back and beat him with a baton—a
game the soldicrs called “barse.”™ Id. Bieic, like Mehinovic, was subjected 10 the game

of Russian roulcite. Additionally, Vuckovic and the other guards forcibly extracted a
number of Bicic's tecth. Id. at 1336.

Safet Hadznhjaglc was subjected to daily beatings with “metal pipes, bats, sticks,
and weapons.” Id. at 1337 He was also subjected to Russian roulette See id. at 1336-37.
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Hadzialijegic also frequently saw. other prisoners being beaten or heard thexr screams as
they were beaten. Like Bicic, he was sobjected to the teeth extraction incident. On one
occasion, Vuckovic rode Hadzialijagic like a borse, simultaneously hitting him in the
head and body with a knife handle. During this tire, other soldiers Kicked and hit him.
He fell down during this episode and was forced to get up 2nd contivne carying
Vuckovic. Seeid. “Vuckovic and the other soldifss [then] tied Hadzialijagic with a rope,
bung hir upside down, and beat him. When they poticed that Hadzialijagic was losing
consciousness, they dunked his head in a bowl used as a toilet.” Jd. Vockovic then
forced Hadziatjagic 1 lick the blood off of Vackevic's boots and kicked Hadzialijagic as
he tried to do so. Vuckovic then used his knife to carve a semi-circle in HadziaKjagic's
forchcad. Hadzialijagic went into cardiac arrest just after this incident and was saved by
one of the other plaintiffs. See id.

Haszn Subasic was brutally beaten and witnessed the beatings of other prisoners,
including the beating and death of one of his fellow prisoncrs and the besting of
. Hadzislijagic m which he was tied upside down and beaten. See id. at 133839, Id. at

1338. Subasic also was subjected to the teeth pulling incident. Vuckovic personally beat
Subasic two times, punching him and kicking him with his military boots. In one of these
ings, **Subasic had been forced into a kneeling position when Vuckovic kicked him in

the stomach.” Id.

The district court cancluded lt%ﬁat__@g_glmn_;;ﬁ_ﬂ% suffered both physical and mental

‘torture at the hands of Vuckovic.'* [With respect to physical torture, the court broadly
outimed with respect to each plantiff the acts in which Vuckovic had been at leaxt

complicit and that it found rose to the Jevel of tortre. Regarding Mehinovie, the court
determined that Vuckovic’s beatings of Mehinovic in which he kickcd and delivered
other blows to Mchinovic’s face, genitals, and others body parts, constituted tortare. The
court noted that these beatings left Mchinovic disfigured, may have broken ribs, almost
. caused Mehinovic to lose consciousness, and rendered him unsble to eat for a pedod of

time. As to Bicic, the court found that Bicic had suffered severc physical pain and
suffering as a result of Vuckovic’s repeated beatings of him in which Vuckovic used
various instruments to inflict blows, the “horsc” game, and the teeth pulling incident. See
id at 1346. In finding that Vuckovic inflicted severe physical pain on Hadzialijjagic, the
court unsurprisingly focused on the beating in which Vuckovic tied Hadzialijagic upside
down-and beat him. See id. The court pointed out that in this incident, Vuckovic almost
Yiiled Hadzialijagic. See id. The court further coucluded that Subasic cxperienced severe
physical pain and thos was toriwed based on the beating in which Vuckovie kicked
Subasic in the stomach. See id.

1 mmm&WMamdmmmmummmm .

or dcgrading treatnent but not torture. In its nalysis, the court appeared to fold into crucl, inkomean, or
degrading Teatmept two distintt catcgorics. First, crue), tnhrman, or degrading treatment includes acts that
3o pot risc 10 the level of “torume.™ Jd. a1 1348, Sccond, cruel, inhuman, or degrading treatment inclodes
acts that “do not have the saroe purposes as ‘trtare.™ Jd. By including this battcr set of treatment as croed,
&hm«&pdhg&:mmmdmmhmvkwdﬂtmﬂnlmnﬂmmm
il cutside that definition becanse of the sbscoce of the pardeular purposes listed in the TVPA and the

treaty. Regardiess of the relevance of this conoept o the TVPA or CAT, the purposes Iisted in e TVPA
2re not an ¢lement of tormure for purposcs of sections 2340-2340A.
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The court also found that the plaintiffs had soffered severe mental pain. In
reaching this conclusion, the court relied on the plaintiffs’ testtmony that they feared they
would be killed during beatings by Vuckovic or during the “game”™ of Russian roulette.
Although the court did not specify the predicate acts that cansed the prolonged mental

barm, it js plain that both the threat of severe physical pain and the threat of immment

dcath were present and parsisteat. The count also found that the plaintiffs established the
existence of prolonged mental ham as each plaintiff “comtinues to suffer Jong-term
psychological hamm as a result of {their] ordeals ™ Jd (cmphasis added). In concluding
that the plaintiffs had demonstrated the necessary “prolonged mental harm,™ the court's
description of that harm as ongoing and “long-term™ confitms that, to satisfy the
prolonged mental harm requircment, the harm nrost be of 2 substntial duration.

The court did not, however, delve into the mature of psychological harm in
reaching its conclusion. Nonctheless, the symptoms that the plaintiffs suffered and
contimue to suffer are worth noting as Nustrative of what might in futore case< be held o
constitute mental harm.  Mchinovic had “zuxiety, flashbacks, and nightmares and has
difficulty slecping.” Jd at 1334. Similarly, Bicic, “suffers fiom anxicty, sleeps very
little, and has frequent nightmares™ and ¢xperiences frastration at not being able to work
due to the physical and mental pain be suffers. Id. at 1336. Hadzialijagic expericaced
nightmares, at times required medication to help him slecp, suffered from depression, and
had become reclusive as a result of his ordeal. See id at 1337-38. Subasic, like the
others, had nightmares and flashbacks, but also suffered from nervousness, irritability,
and experienced difficulty trusting people. The combined cffect of these symptoms
impaired Subasic’s ability to work. See id ot 1340. Each of these plaintffs suffered
from mental harm that destroyed his ability to function normally, on a daily basis, and
would continue o do so into the future.

In gencral, several guiding principles can be drawn from this case. First, this case
illustrates that a single incident can constitute tortre. The above recitation of the case’s
facts shows that Subasic was clearly subjected to tortwre in 2 number of instances, e.g.,
theweﬂxpnﬂinghddmnwhichﬂxcmmﬁndsmcansﬁmmindiscmingmda
The court nevertheless found that the beating in which Vuckovic delivered a blow o
Subasic’s stamach while hc was on his knees sufficed to establish that Subasic had been
tortured. Indecd, the court stated that this incident “caus{ed] Subasic to suffer severe
pain.” Id. at 1346. The court’s focus on this incident, despite the obvious comtext of 2
course of torturous conduct, suggests that 2 course of conduct is unnecessary to establish
that an individnal engaged in torture. 1t bears noting, however, that there are no decisions

that have found an cxample of torture on facts that show the action wes isolated, rather

than part of a systematic course of coudnct. Moreover, we believe that had this been an
isolated instance, the court’s conclusion that this act constituted torture would have been
in aror, becausc this single blow does not reach the requisite leval of severity.

Secondthe case demanstrates that courts may be willing io find that a2 wide range

of physical pain can rise to the necessary leve] of “severe pain or suffering™ At one end
of the spectrum is what the court calls the “mightmarish beating™ in which Vuckovic hung

26



Hadzaltjagic upside down and beat him, culminating in Hadzialijagic going into cardiac
amrest and narrowly cscaping death. Id. It takes little analysis or insight to conclnde thar
this incident constitutes torture. At the other end of the spectnum, is the court’s
determmation that a beating in which “Vuckovic hit plaintiff Subasic and kicked him in
the stomach with his military boots while Subasic was forced into a kneeling position[]”
canstituted torture. Jd. To be sure, this beating ¢hnsed Subasic substantial pain. But that
pain pales in comparison to the other acts described in this case. Again, to the extenat the
opxmoncanbemdmmdorscthevxewﬂmﬂnssmgleadandthc attendant pain,
cansidered in isolation, tose to the level of “severe pain or suffering,” we would disagree
with such a view based on our interpretation of the criminal statute.

The district court did not attempt to delineate the meaning of torture. Tt engaged
in no statutory analysis. Instead, the court merely recited the definition and described the
acts that it concluded constituted torture. This approach is representative of the approach
most often taken in TVPA cases. The adoption of such an approach suggests that torture
generally is of such an extreme naturc—namely, the nature of acts are so shocking and
obviously incredibly painful-—that courts will more likely examine the totality of the
circumstances, rather than engage in a careful parsing of the statute. A broad view of this
case, and of the TVPA cases more generally, shows that only acts of an extreme nature
have been redressed under the TVPA's civil remedy for torture. 'We note, however, that
Mehinovic presents, with the exception of the single blow to Subasic, facts that are well
over the line of what constitutes torture. While there are cases that fall far shait of
torture, see infra app., there are no cases that analyze what the lowest boundary of whar
constitutes torture. Nonctheless, while this casc and the other TVPA cases generally do

not approach that boundary, theyaremkeepmgwxﬁxthegmualnononthatthemm
“torture™ is reserved far acts of the most extreme natare.

IV. International Decisions

International decisions can prove of some value in assessing what conduct might
nse 10 the level of severe mental pain ar suffering. Although decisions by foreign or
international bodies are in no way binding authority upon the United States, they provide
guidance about how other nations will likely react to our interpretation of the CAT and
Section 2340. As this Part will discuss, other Western nations have generally used a high
standard in dctermining whether interrogation techniques violate the international
prohibition on torture. In fact, these decisions have found various aggressive
interrogation methods to, at worst, constitute cruel, inhumsn, and degradmg treatment,
but not jarture. These decisions only remforce our view that there is a clear distinction
between the two standards and that only cxtreme conduct, sesulting in pain that is of zn
intensity often accompanying serious physical injury, will violate the latter.

Al European Courf of Human Rights
An analogue to CAT’s provisions can be found in the European Convention on

Human Rights and Fundamental Freedoms (the “Etropean Convention™). This
canvention prohihits torhre, thangh it offers ns defmition of it. It alsa prohibits cel,
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