Hadzaltjagic upside down and beat him, culminating in Hadzialijagic going into cardiac
amrest and narrowly cscaping death. Id. It takes little analysis or insight to conclnde thar
this incident constitutes torture. At the other end of the spectnum, is the court’s
determmation that a beating in which “Vuckovic hit plaintiff Subasic and kicked him in
the stomach with his military boots while Subasic was forced into a kneeling position[]”
canstituted torture. Jd. To be sure, this beating ¢hnsed Subasic substantial pain. But that
pain pales in comparison to the other acts described in this case. Again, to the extenat the
opxmoncanbemdmmdorscthevxewﬂmﬂnssmgleadandthc attendant pain,
cansidered in isolation, tose to the level of “severe pain or suffering,” we would disagree
with such a view based on our interpretation of the criminal statute.

The district court did not attempt to delineate the meaning of torture. Tt engaged
in no statutory analysis. Instead, the court merely recited the definition and described the
acts that it concluded constituted torture. This approach is representative of the approach
most often taken in TVPA cases. The adoption of such an approach suggests that torture
generally is of such an extreme naturc—namely, the nature of acts are so shocking and
obviously incredibly painful-—that courts will more likely examine the totality of the
circumstances, rather than engage in a careful parsing of the statute. A broad view of this
case, and of the TVPA cases more generally, shows that only acts of an extreme nature
have been redressed under the TVPA's civil remedy for torture. 'We note, however, that
Mehinovic presents, with the exception of the single blow to Subasic, facts that are well
over the line of what constitutes torture. While there are cases that fall far shait of
torture, see infra app., there are no cases that analyze what the lowest boundary of whar
constitutes torture. Nonctheless, while this casc and the other TVPA cases generally do

not approach that boundary, theyaremkeepmgwxﬁxthegmualnononthatthemm
“torture™ is reserved far acts of the most extreme natare.

IV. International Decisions

International decisions can prove of some value in assessing what conduct might
nse 10 the level of severe mental pain ar suffering. Although decisions by foreign or
international bodies are in no way binding authority upon the United States, they provide
guidance about how other nations will likely react to our interpretation of the CAT and
Section 2340. As this Part will discuss, other Western nations have generally used a high
standard in dctermining whether interrogation techniques violate the international
prohibition on torture. In fact, these decisions have found various aggressive
interrogation methods to, at worst, constitute cruel, inhumsn, and degradmg treatment,
but not jarture. These decisions only remforce our view that there is a clear distinction
between the two standards and that only cxtreme conduct, sesulting in pain that is of zn
intensity often accompanying serious physical injury, will violate the latter.

Al European Courf of Human Rights
An analogue to CAT’s provisions can be found in the European Convention on

Human Rights and Fundamental Freedoms (the “Etropean Convention™). This
canvention prohihits torhre, thangh it offers ns defmition of it. It alsa prohibits cel,
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inhmnm.ordcgadingtrwn}lmtorpmﬁshmcm By barring both types of acts, the
European Convention implicitly distinguishes between them and further suggests that
torture is a grave act beyond quel, inhmman, or degrading treatment or punishment.
Thus, while neither the European Convention nor the European Cowrt of Human Rights
decisions intcrpreting that convention would pe sutharity for the interpretation of
Scctions 2340-2340A, the Furopean Convention decisions conceming torture
nonetheless provide a useful barometer of the international view of what actions amount
1o torture.

The Ieading European Court of Human Rights case explicating the differences
between torture and cruel, inhuman, or degrading treatment or punishment is Ireland v.
the United Kingdom (1978).° In that case, the Enropean Court of Huwmnan Rights

examined interrogation techm

mdimentary and frequently obviously cruel acts described in the TVPA cases. Carefi]

o meﬁmdsnot ISed 11 In

IS ACaOsrE It

attention to this casc is worihwhile not just because it exami

gan admstaiion n

the term torture i in_international usage for “a:txem

deliberate, and uousually cruel practices.™ S. Treaty Doc. 100-20, at 4.

The methods at issue in Jreland were:
—E ™ -

(1) Wall Standing. The prisoner stands spread eagle against the wall, with fingers
high above his head, and feet back so that he is standing on his toes such that hae
all of his weight falls on his fingers.
\ (2) Hooding. A black or navy hood is placed over the prisoner’s head and kept
there except during the interrogation.

\  (3) Subjection to Noise. Pending interrogation, the prisoner is kept in a room with
a loud mmd continuous hissing noise.
(4) Sleep Deprivation. Prisoners are deprived of sleep pending interrogation.

(5) Deprivation of Food and Drink. Prisoners receive a reduced diet during
detention and pending interrogation.

P Acconding W ane commentator, the Inter-American Court of Human Rights has also followed this
decision. See Julie Lantrip, Torture and Cruel, Inkaoman and Degroding Treatnent in the Jurisprudence of
the buer-Americon Court of Human Rights, 5 TLSA J. Int'l & Comp. 1 551, 560-61 (1999). The Inter-
Amecrican Convention w Prevent end Punish Tortare, bowever, defines torture mnch diffevently thom it is
acfined in CAT or U.S. haw. See Inter-American Conventica to Prevent and Punish Tortiare, opened for
. signwture Dec. 9, 1985, mt. 2, OAS T.S. No. 67 (eatered fumo force Feb. 28, 1987 but the United Sties has
never signed ox ratified i) It defines tortore o8 sy act intentionally padformed whereby phiysical ar
meatal pain or suffering is inflicted on 2 person for purposes of criminal investigation, a3 & Tocans of
intimidation, 23 fersonal punistment, as 8 proventive messure, as a pemalty or for amy other purpose.
Tartare shall also be understood 1o be the wse of methods upon 2 person intended 1w cblitenate the
of the victim ox to dixainish his physical or mental copacities, even if they do not cause physical
pain of mental anguish” At 2. While the Inter-Amcrican Convention to Prevent snd Punish Torture does
m!mmmmmmw&mmmmmw
differences in the definition of torture are s0 great that it would be difficult to draw from that jurisprodence
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mmvpeanCodemnmmmmmwM&aamchmqususcdm
combination, and applied for bours at a time, were inhuman and degrading it did not
% T analyzing whether these methods constituted torture, the court
as part of a single program. See freland. Y 104. The court found that this
program cansed “if not actual bodily injuzy, atlgstmtmsephysxa!mdmmtalmﬁ'mg
mﬁnpmonmbjeaed&adoandalsoledmmmamcdlsnnbmmsdmmgﬂn
terrogation.™ Jd. Y 167. Thus, this program “fell futs the category of mhumam
treament].]” Jd. The court fisther fond that “[tJhe techniques were also degrading
since they were such as to arouse in their victims feeling of fear, anguish and inferiority
capable of tumiliating and debasing them and possible [sic] breaking their physical or
mmahsxsumcc. Id. Yet, the cowrt ultimately cancluded:

Althongh the five techniques, as applied in combinstion, undoubtedly
amounted to tnhuman and degrading treatment, although their object was
the extraction of confession, the naming of others and/or information and
although they were used sysicmatically, they did not decasion suffering of
the panticular intensity and cruelty implied by the ward wroxre.. . .

Jd. {cmphasis added). Thus, even though the court had conchuded that the techniques
produce “intense physical and mental suffering” and “acute psychiarric distwrbances,™
{hey were not sufficient intensity or cruelty 1o amownt to torture.

The court reached this conclusion based on the distinction the European
Convcnnon drew between tortwre and cruel, inhaman, or degrading treatment or
The court reasoned that by expressly distinguishing between these two

<catepories of treatment, the European Convention sought to “attach a special stigma to
deliberate inbuman treatment causing very serious and uedl suffering™ Id 1 167.
According to the court, “this distinction derives principally from a difference in the
ntensity of the suffering inflicted™ Jd. The court forther noted that this distinction
parandedtbconcdrz“minlhc UN. Declaration on the Protection From Torture, which
speaﬁcauydcﬁnsmrmzs “‘an agpravated and delibarate form of cruel, inhuman or

degrading treatment or punishment.”™ Jd. (quoting UN. Declaration on the Protection
From Tormre)

The court rclied on s same “Intensity/cruelty” distinction to conclude that some
physical maltreatment fails to amount to torture. For cxample, four detainees were
severely beaten and forced to stand spread eagle up against a wall. Seeid §110. Other
detainees were forced to stand spread cagle while an interrogstor kicked them
“continucusly on the inside of the Jegs.” Id. 1 111. Those detainees were beaten, some
receiving injudes that were “substantial” and, others received “massive™ injuries. See id.
Another detamee was “subjected to . . . ‘comparatively trivial” beatings” that resulted in a
pufomnonofmedmnmsmdqmandsome“mmrbnnsmg. Id §115. The court

concloded that none of these situations “attain{ed} the particnlar level [of sevvmty]
. inherent in the notian of tortwre.™ Md. ¥ 174.
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B.  Israeli Supreme Court

The Furopean Court of Human Rights is not the only other court to consider
whether such a program of interrogation techniques was peomissible  In .Public
Commitiee Against Torture in Israel v. Israel, 33 LLM. 1471 (1999), the Supreme Court
of Israel reviewed a challenge brought against the General Seanrity Service (“GSS™) for
mmofﬁwmm&b&kmhm&mmm@mrmelnbudwm
(1) shaking, (2) the () the Frog Crouch, (4) the_excessive tighteping of
handcutls, and (5) sle<p deprivation. “Shaling” is “the forceful shaking of the suspect’s
Wba&mdfm&.mp&cd}y.inammwﬁchmmthencckandhadm
dangle and vacillate rapidly.” Id q 9. The “Shabach™ is actually a combination of
methods wherein the detamee

is seated on a small and low chair, whose seat is tilted forward, towards
1be ground. One hand is ticd behind the suspect, and placed inside the gap
between the chair’s seat and back sopport. His second hand is tied behind
the chair, against its back support. The suspect’s head is covered by an
opaque sack, falling down to his shouldas, Powerfully loud music is
played in the roorh.

- Id. 110.

The “frog crouch™ consists of “consecutive, periodical crouches on the tips of
one’s tocs, each lasting for five minute intervals.™ Jd § 11. The excessive tightening of
handcuffs simply refemed to the use handculfs that were too small for the suspects’
wrists. See id. § 12. Sleep deprivation occurred when the Shabach was used durimg
“intense non-stop interrogations™® J4. §13.

While the Israeli Suprame Court cancluded that these acts amounted to cruel, and
fnhumam treatment, the court did not cxpressly find that they amounted tn torture. To be
sure, such a conclusion was unnecessary because even if the acts amounted only to cruel
and inhmman treatment the GSS lacked anthority to use the five methods. Nonetheless,
the decision is still best read as indicating that the acts at issne did not copstitute torture.
The court’s descriptions of and conclusions about cach method indicate that the court
vicwcdﬁmnasmuclquctinhununordcgadingbmmtoﬂhesnﬁdmlsevuitym
reach the threshold of tornme.  While its descriptions discuss nccessity, dignity,
degradation, and pain, the court carefully avoided describing any of these acts as having
the severity of pain or suaffering indicative of torture. See id. at Y 24-29. Indeed, in

asscssing the Shabach as & whole, the court even telicd upon the European Court of

Human Right's Ireland decision for supportand it did uot evince disagrecment with that
decision’s conclusion that the acts considered therein did not constitute torture. See id. §
30. . '

>

¥ e court did. however, distinguish betoreen this slecp deprivation and that which occored as part of
rontine intrrogation, noting that some depyes of intrxference with the suspect’s regulsr slcep habits was to
be expected. Public Committce Against Torture tn Jorael §23.
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Moreover, the Isracli Supreme Cour! concinded that in certaim circumstances GSS
officars could assert a necessity defense. 7 CAT, however, expressly provides that
“InJo exceptional circumstancc whatsoever, whether a state of war or a threat of war,
internal political instability or amy other pubhic cmiergency may be mvoked as a
justification of tarture.” Art. 2(2). Had the couft been of the vicw that the GSS methods
constituted torture, the Court could not permit this affirmative defense under CAT.
Accordingly, the court’s decision is best read as conc]udnng that these methods amounted
to cruel and inhumam treatrnent, but not torture.

In sum, both the European Comt on Human Rights and the Isracli Supreme Court
have recognized a wide aray of acts that constitute cruel, inhuman, or degradmg
hunnentorpumshnmt,bmdonotmoummxm Thus, they appear to permit,
under Imternational law, an aggressive futerpretation as w0 what amounts to torture,
leaving that label to be applied only where extreme circumstances exist.

V. The President’s Commander-in-Chief Power

Even if an interrogation method arguably were to violate Section 2340A, the
statute would be unconstitutional if it Impamissibly encroached on the President’s
constitutional power to conduct a military campaign. As Commander-in-Chief, the
President bas the constitutional er mtexrogations)df enemy combatants to

gAin intclligence information concernmg the military plans of the cacmy. Lhe damands
of the Commander-in-Chief power are especially

m the imddle of a war m ™.

whxchﬁmnanonhzsahmdysnﬁaadadmm msuChacasc,thcmformabon
: ﬁnurcanacks by fom ae Agy effort to

<ote war maters as the dotent ofcnanycombmmsthuswmﬂdbc
Econstxmbonal.

A The War with Al Qaeda

At the outset, we should make clear the nature of the threat presently posed to the
nation.- While your request for legal advice is not specifically limited to the cwmrent
circumstances, we think it is useful to discuss this question in the context of the current
war against the al Qaeda texrorist network. The situation in which these issues arisc is

cnted in recent American history. Four coardinated terrorist attacks, using
hijacked counnercial aidiners as guided missiles, took place in rapid succession on the

™ In permining @ ncecssity defease, the coust draw upon the ticking time bamb bypothctical proffered by
. the GSS 2s a basis for asscriing 2 necessity defense. I that hypothesical, the GSS bas arrested a suspect,
whoholdsmfemgnonabod&eb@donoﬂbmﬂsmdthemnwhcbnsmmaphd& The suspect
ummmammmdmmmmmwmﬂymm
many poople Uﬁuh&emhc“ammﬁcmmym%mkmf
imminence, which the court construed 23 the “imminent natare of the act rather than that of danger,” wounld

be satisied. Jd 134, It farcher agreed “that in appropriste circumstances”™ dmdef:nsewculdbcxvm’lab!e
10 GSS investigators. Jd. 135,
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moming of September 11, 2001. These attacks were aimed at critical govemument
buildings in the Nation's capital and landmark buildings in its financial center. These
eveats reach a different scale of destructiveness than earlier terrorist episodes, such as the
destruction of the Mixrah Building in Oklahoma City in 1994. They caused thousands of
deaths. Air traffic and communications within the United Statcs were disropted; national
stock exchanges wearc stut for scveral days; and damage from the attack has beon
estimated to nun into the tens of billiens of dollars. Moreover, these attacks are part of 2
violent campaign against the United States that is belicved to include an unsuccessfal
attempt to destroy an airliner in December 2001; a suicide bombing artack in Yemen on
the US.S. Cole in 2000; the bombings of the United States Embassies in Kenya and in
Tanzania in 1998; a truck bomb attack on a U.S. military housing complex in Ssudi
Arabia in 1996; an unsuccessful attempt to destroy the World Trade Center in 1993; and

the ambush of US. servicemen in Somalia in 1993. The United States and its gverseas .

personne] and installations have beed attacked as a result of Usama Bin Laden’s call for a
“jthad against the U.S. government, becanse the U_S. government is unjust, criminal and
t -calnll

In responsc, the Government has engaged in a2 broad effort at home and abroad to
counter terrorism.  Pursuant to his authorities as Commander-in-Chief, the President n
October, 2001, ordered the Armed Forces to attack al Qaeda personoel and assets in
Afghanistan, and the Taliban militia that harbored them. That military campaign appeats
fo be nearing its close with the retreat of al Qaeda and Taliban forces from their
strongholds and the installation of a fiendly provisional government ™ Afghanistan.
Coungress has provided its support for the use of forces against those linked to the
Scptember 11 attacks, and has recognized the President’s constitutional power to use
force to prevent and deter fiuture attacks both within and outside the United States. S. J.
Res. 23, Pub. L. No. 107-40, 115 Stat. 224 (2001). ey

M

m
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Y | e Justice Department and
the FBI have lamehed a sweeping investigation in response to the September 11 attacks,
and last fall Congress cnacted legislation to expand the Justice Department’s powers of
sarveillance aBainst temrorists. See The USA Patriot Act, Pub. L. No. 107-56, 115 Stat.
272 (Oct. 26, 2001). This spring, the President proposed the creation of 2 new cabimet

1 9. Otama Bin Laden v. The U.S.; Edicts and Statements, CNN Jorerview with Osama bin Laden, March
1997, awrilable at mjmmwh@wmmwmm
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department for bomeland security to implement a coordinated domestic program against
terrorism. _

Despite these efforts, pumcrons upper echelon leaders of al Qaeda and the
Taliban, with access to active terrorist cells and other resources, remain at large. It has
been reported that the al Qacda fighters are already drawing on a fresh flow of cash to
rebuild their forces. See Panl Haven, US.: ad-Qaida Trying to Regroup, Associated
Press, Mar. 20, 2002, As the Director of the Central Intelligence Agency has recemtly
testified before Congress, “Al-Qa’ida and other tefrorist groups will continue to plan to
attack this country and its interests abroad. Their modus operandi is to have multiple
attack plans in the works simultancously, and to have al-Qa’ida cells n place to conduct
them.” Testimony of George J. Tenet, Director of Central Intelligence, Before the Senate
Armed Services Committee at 2 (Mar. 19, 2002). Nor is the threat contained to
Afghanistan. “‘Operations against US targets could be launched by al-Qa’ida cells
already i place in major cities in Ewrope and the Middle East. Al-Qa’ida can also
exploit its presence or commections 1o other groups in such countries as Somalia, Yemen,
Indonesia, and the Philippines.” Id. at 3. It appears that al Qaeda continues to enjoy
information and resources that allow it to organize and direct active hostile forces against
this conntry, both domestically and abroad.

Al Qaeda continucs to plan finthey attacks, such as destroying American civilian
airliners and killing Americam troops, which have fortunately been prevented. 1t is clear
that bin Laden and his organization have conducted several violent attacks on the United
States and its nationals, and that they seek to continue to do so. Thus, the capture and
interropation of such_individuals is clearly imperative to our national security and
defense. Intesrogation of captured al Qaeda operatives may provide mformation
“Conceming the nature of al Qacda plans and the identities of its persormel, which may
pmvemvaluablcmprevenungfmhadneclauxksontheUnnedSmandxtsahzcns
Given the massive destruction and Joss of life cansed by the September 11 attacks, it is
reasonzble to believe that infonmation gamed from al Qaeda personnel could prevem
attacks of a similar (if not greater) magpitude from occurring in the United States. The
case of Jose Padilla, aka Abdullah Al Mujahir, illustrates the importance of such
information. Padilla allegedly had journeyed to Afghanistan and Pakistan, met with
scmcralQaedalcadaa,zndhmhcdaplotmconsunctmddmmtcamdmzmvc

device in the United States.  After allegedly recciving training in wiring
explosives and with a substantial amount of currency in his position, Padilla attempted in
May, 2002, to eater the United States to farther his scheme. Intexrogation ofcaptmedal
Qaceda operatives allegedly allowed U.S. imelligence and law enforcement agencies to
track Padilla and 1o detain him upon his entry into the United States. ¢

B. Interpretation to Avoid Constitarional Problems

As the Supreme Couxt has rwogumd, and as we wi]l explam fnnhc: below, the

w@mmom Thott :
and the command of the mxhtaryand naval forces is vested in the Pmdent, the
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Sepremc €ourt has unanimously stated that it is “zhe President alome [] who is
constinomnally invested with the entire charge of hostile operations.” Hamilton v.

Dillin, 88 U.S. (21 Wall) 73, 87 (1874) (emphasis added). That anthority is at its height
in the middle of a war. -

L

In light of the President’s complcic antharity over the conduct of war, without a
clear suatement othcrwise, we will not read 3 criminal statute as infring:

on the
President” s ultimate ity In these areas. We have long recognized, and the Supreme
Court cstablished a canon of statutory construction that statutes are 10 be construed

in a manmer that avoids constitutional difficultics so long as a reasonable alternative
construction is available. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast
Bldg. & Constr. Trades Coundil, 485 US. 568, 575 (1988) (ating NLRB v. Catholic
Bishop of Chicago, 440 US. 490, 499-501, 504 (1579)) (‘{Wihere an otherwise
acceptable constiction of a statute would raisc serious canstimtianal problems, [courts]
will constme [a] statute to avoid such problems unless such construction is plainly
contrary tq the intent of Congress.”). This canon of construction applies especially where
an act of Congress could be read to encroach upon powers constitutionally committed to
a coordinate branch of government. See, e.g., Franklin v. Massachusetts, 505 U,S. 738,
800-1 (1992) (citation omitted) (“Out of respect for the separation of powers and the
unique comstitutional position of the President, we find that textual silexce is not enough
to subject the President to the provisions of the [Administrative Procedure Act]. We
would require an express statement by Congress before assuming it intended the
President”s performance of his statutory dutics to be reviewed for abuse of discretion.™);
Public Citizen v. United States Dep’t of Justice, 491 U.S. 440, 465-67 (1989) (construing
Federal Advisory Committee Act not to apply to advice given by Amecrican Bar
Associstion to the President on judicial nominations, to aveid potential coustinrtional
question regarding encroachment on Presidential power to appoint judges).

In the area of foreign affairs, and war powers i particular, the avoidance canon
has special force. See, eg., Dep’t of Navy v. Egan, 484 U.S. 518, 530 (1988) (“unless
Congyess specifically has provided othcrwise, courts traditianally have been reluctant to
intrude upon the authority of the Exccutive in military and national security affairs.”);
Japan Whaling Ass'n v. American Cetacean Soc’y, 478 US. 221, 232-33 (1986)
(construing foderal statutes to aveid curtsilment of traditional presidential prerogatives in
foreign affairs). We do not lightly assume that Congyess has acted to interfere with the
President’s constitutionally supcrior position as Chief Exccutive and Commander in
Chief in the area of military cperations. See Egan, 484 U.S. at 529 (quoting Haig v.
Agee, 453 US. 280, 293-94 (1981)). See also Agee, 453 US. at 291 (deference to
Executive Brauch is “especially™ appropriate “In the area. . . of . . . national security”).

In order to yespect the President’s inherent constitutional authority to manage 2
military camphign against 81 Qacda and its allics, Section 2340A must be construed as
not ing to i ions en pursuant to his Commander-in-Chief authority.
As owr Office has consistently held during this Administration and previous
Administrations, Congress lacks antharity under Axticle I to set the terms and conditions
under which the President may exercise his authority as Commander in Chief to control
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the conduct of operations during 2 war.  See, e.g., Memorandum for Daniel J. Bryant,
Assistant Anlorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy
Assistant Attorney General, Office of Legal Cotnsel, Re:  Swift Justice Authorization Act
(Apr. 8, 2002); Menorandum for Timothy E. Flanigan, Deputy Counsel to the Prwdm,
ﬁ'omJnhnC.Yoo, Deputy Assistant Attomey General. Office of Legal Co

R —— Memorandum
for Andrew Fois, Assisiant Attorney General, Office of Legislative Affairs, from Richard
1. Shiffrin, Deputy Assistant Aftorney General, Office of Legal Counsel, Re: Defense
 Authorization Act (Sep. 15, 1995). As we discuss below, the President’s power to detain
andhtmogntememywmbatan!saﬁmou’ofhis,_m@gmlamhmityas

Commander in Chief. A construction of Section 2340A that applied the provision o
rcgulau: the President’s authority as Commander-in-Chief 10 determine the interrogation
and treatment of cnemy combatants would rzise scricus constitutional questions.
Congress may no move regulate the i ility to detain and interrogate enemy
combatants than it may regulate his ability to direct troop movements on the battlefield.
Accordingly, we would construe Section 2340A to avoid this constitutional difficulty,
and conclude that it does not apply to the ident’

cneny combatants pursuant to his Commander-in-Chief anthority

This approach is consistent with provious decisions of our Office involving the
application of federal critninal law. For example, we have previously construed the
congressional contempt statute not to apply to executive branch officials who refuse to

comply with oongresaonﬂ subpoenas bocause of an assertion of executive privilege. Ina
publislied 1984 opinion, we concluded that

if executive officials were subject (o prosecution for criminal contempt whenever
they carmied out the President’s claim of executive privilege, it would significantly
burden and immeasurably impair the President’s ability to fulfill his constitational
duties. Therefore, the scparation of powers principles that underhie the doctrine of
exccutive privilege also would preclude an application of the comtempt of
Congress statute to punish officials for aiding the President in asserting his
constitutional privilege.

Prosecution for Contempt of Congress of an Executive Branch Offical Who Has Asserted
A Claim of Executive Privilege, 8 Op. OL.C. 101, 134 (May 30, 1984). Likewise, we
believe that, if exccutive officials were subject to prosecution for conducting
interrogations when they were carying oot the President’s Commander-in-Chief powers,
“it would significantly burden and immeasurably impair the President’s ability to fulfill
kis constitutional duties” Thesc constitutional principles preclude an appbication of
Section 2340A to punish officials for aiding the President in excrcising his exclusive
constingtional authorities. /d.

3
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C. The Commander-in-Chief Pogej

-

It could be argoned that Congress enacted 18 U.S.C. § 2340A with full kmowledge
and copsideration of the President’s Commander-in-Chief power, and that Congress
intended 10 restrict his discretion in the interrogapion of ecnemy combatants. Even were
we to accept this argument, however, we conclude that the Department of Justice could
not conld not enforce Section 2340A against federal officials acting pursuant to the

President’s constitutional authority to wage 2 military campaign. /

Indeed, in a differcat context, we have concluded that both courts and prosecutors
should reject prosecutions that apply federal criminal Jaws to activity that is authorized
pursuant to onc of the President’s constitational powers. This Office, for example, has
previously concluded that Congress conld not constitutionally extend the congressional
cuntempt statmie [0 executive branch officials who refuse to comply with congressional

s becausc of an assertion of cxecutive privilege.  We opined that “cowts ...
would surely conclude that a crimmal prosecution for the exercise of a presumptively
valid, constitutionally based privilege is not consistent with the Constitution.” 3 Op.
OLC. at 141, Further, we concluded that the Deparoment of Justice could not bring a
ahxﬁnalpmsecnﬁmaginstadd'endmrwhohadactedpmammanaudseofmc
President’s constitational power. “The President, through a United States Attorney, need
not, indeed may Dot prosecute criminally a subordinate for assciting on his behalf a
claim of executive privilege. Nor could the Legistative Branch or the courts require or
implement the prosecution of such an individual™ Jd. Although Congress may define
federal arimes tat the President, tirough the Take Carc Clause, should prosecute,
Congress cannot compel the President to prosecute outcomes taken pursuant to the
President’s own constitutional authority. If Congress could do so, it could control the
President’s anthority through the manipulation of federal criminal law.

We have cven greater concams Wwith réspect to prosccutions arising out of the

gxercise of the President’s WW

prosecutions arising out of the assertion of executive privilege. of opimons

examiming various legal questions anising after September 11, we have explained the

scope of the President’s Commsnder-in-Chicf power.'? We bricfly summarize the
findings of thosc opinions here. The President’s constitutional power to protect the
sccurity of the United States and the lives and safety of its people must be understood
Eght of the Founders® intcntion to creac 8 fedaral govenncnt “cloathed with all the
powers requisite to the complete execution of its trust.” The Federalist No. 23, at 147
(Alexander Hamilton) (Jacob E. Cooke ed. 1961). Forcmost among the objectives
committed to that trust by the Constitution is the security of the nation.  As Hamilton
explained in arguing for the Constitutjon’s adoption, because “the circumstances which
may affect the public safety” are not “reducible within certzin determinate limits,”

1? See, e g., Scpteniber 11 War Powers Memorandum; Meworandum for Alberto R. Gonzales, Counsel to
&Pmmmr.mnmmm&mom&wwmh:
Legulity of the Use of Military Commissions to Try Terrorists (Nav. 6, 2003).
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it must be admitted, as 2 necessary consequence, that there can be no

limitation of that authority, which is to provide for the defence and
protection of the commumity, in any matter essential to its efficacy.

Id at 147-48_. Within the Limits that the Constitution itself imposes. the scope and
distribution of the powers 1o protect national security must be construed to authorize the
most efficacious defense of the nation and its inferests in accardance “with the xealistic
purposcs of the entire instrument.” Lichter v. United States, 334 U.S.742, 782 (1948).

The text, structure and history of the Constitution establish that the Founders
entrusted the President with the primary respousibility, and therefore the power, to ensure
the security of the United States in sitnations of grave and unforesecn emergracies. The
decision to deploy military force in the defense of United States inferests is expressly
placed under Presidential authority by the Vesting Clause, US. Const At L § 1, cL 1,
and by the Commander-in-Chief Clause, id., § 2, cl. 1.% This Office has long understood
the Commander-in-Chief Clause in particular as an affirmative grant of authority to the
Presidenl. See, e.g., Memorandum for Charles W. Colson, Special Counscl to the
President, from William H. Rehnquist, Assistant Aftorney General, Office of Legal
Counsel, Re: The President and the War Power: South Viemam and the Cambodian
Sanctuaries (May 22, 1970) (Rehoquist Memorandum™). The Framers understood the
Clause as investing the President with the fullest range of power understood at the time of
the ratification of the Constitation as belonging to the military commander. In addition,
the structure of the Constitution demonstratcs that any power traditionally understood as
pcnziningtoﬂxeexecuﬁve—whichinchxduthcwnduaofwxfarcandmcddmseoﬁhc_
nation—aunless expressly assigned in the Constitution to Congress, is vested in the
President. Article II, Section 1 makes this clear by stating that the “executive Power shall
be vested in 2 President of the United States of America.” That sweeping grant vests in
the President zn tmemumerated “exccutive power” and comtrasts with the specific
eoumeration of the powers—bose “haen™—granted to Congress in Article L The

implications of constitotional text and structare are confirmed by the practical -

considerstion that nafional security decisions require the unity in purpose and energy in
action that characterize the Presidency rather than Congress.!

B ¢p Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (President has authority to deploy Usited States
armmed forces “abroad or %0 =y partdcular xegion™), Fleming v. Poge, 50 US. (9 How.) 603, 61415 (1850)
VMWM&[&:MM]BM& direct the movements of the naval and military
forces placed by Jaw at his command, and to cmploy them in the manner he may decm most cffecmal™)
Loving v. Ustiied States, 517 U.S. 748, 776 (1996) (Scalia, J., coscurring in part aad concmring in
jodgment) (The “nherent powens® of the Commander in Chicf “are cleaddy extensive.”); Maxd v. United
States, Z14 U.S. 501, 515-16 (1927) (Brandeis & Holmes, J7., concurring) (President “may direct auy
evenne cutter o CTUISE in Ay waters in order to perform any duty of the scrvice™); Comunonwealth of
Massachusetss v. Laird, 451 F.24 26, 32 (15t Cir. 1971) (the President has “pawer as Corumander-in-Chief
to startan forces shroad™); Ex parte Vallandigham, 28 F.Cas. £74, 922 (C.CS.D. Ohio 138)) (No. 16,816)
(macdng“nndx;hhpmwha:&m is no express legislative declaration, the president is guided solely
by his own judgoat snd discredon™); Aushority 10 Use United Soares Military Farces in Somalia, 16 Op.
OL1.C. 6, 6(Dec. 4, 1992) (Baxy, Attornery Genenal). .

2 3 dir5a] decisions since the begianing of the Republic confirm the President’s constitational power and
dnty to repel military 3ction against the United States and m tke measares to prevent the recurrence of an
atack. As Justice Joseph Story said long age, “[ijt may be fit and proper for the governme, in te
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As the Supreme Court has recognized, the Commander-in-Chief power and the
President’s obligation to protect the nation imply the ancillary powers necessary to their
successful exarcise. “The first of the emumerated powers of the President is that he shall
‘be Commander-in-Chicf of the Army and Navy of the United States. And, of course, the
grant of war powez includes all that is necessary and proper for carrying those powers
into cxecution.” Joknson v. Eisentrager, 339 U.S. 763, 788 (1950). In wartime, it is for
the President alone to decide what methods to use to best prevail against the enemy. See,
eg., Rehnquist Memorandum; Flamgan Memorandum at 3. The President’s complete
discretion I exercising the Commander-in-Chief power has been recognized by the
courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670.(1862), for example, the Coumt
explained that whether the President “in fulfilling his dnties as Commander in Chief” had
appropriatcly responded 1o the rebellion of the southem states was a question “to be
decided by kim™ and which the Court could not question, but must leave to “the political
department of the Government to which this power was entrusted.”

One of the core functions of the Commander in Chief is that of capturing,
detsining, and interrogating members of the enemy. _ - R

v!tiswcu scttled that the President may seize and detain enemy
cam ts, at Jeast for the duration of the conflict, and the laws of war make clear that
prisoners may be interrogated for information concerning the cnewmy, its strength, and its
plans? Numerous Presidents W capture, detention, and questioning of

exercise of the high discretion confided W he cxccwive, for prea public purpoecy, to act on a2 sudden
mm,abwmhwﬁhww:mymmmm.m&&mof
the bws® The Apollon, 2 U.S. (9 Wheat) 362, 36667 (1324). I e President is coafronzed with an
unfirescen attack on the territory and people of the Uuined Statcs, ot other imgnediaie, danpercus dweat ©
Aunicrican interests and sccarity, it is his constnnioval sesponsibilicy to respand w that threat with whatever
IOEAnS AT DECesSATY. See, &.g., The Prize Cases, 61 US. (2 Black) 635, 668 (1862) ("I war be made by
mor;mammmkmeWWmmmwm..-
without waiting for any spe<ial kgislative authogdicy.™); Chdited Staxes . Smidh, 27 F. Cas. 1192, 1229-30
(C.CD Y. 1806) (No. 16,342) (Patersan, Circnit Jitice) (regardlcss of stammtory authorizadon, it is “ibe
duty . . . of the executive magistrate . . . to reped an invading foc™); see also 3 Stary, Commentartes § 1335
ﬁt]hcomdmdqpﬁaﬁonomebﬁzfaw,..mmﬁmhmmdmwmm
are cxecutive powers).

2 The paactice of capturing and detaining cnemy combatants i 23 old as wat insclf. See Alan Rosas, The
Legal Status of Prisoners of War 44-43 (1976). In moders conflicts, the practicc of detaining enemy
mmmmwh{mmmmmmm«
sparing lives wid the miliwry nocessity of defeating the exemy on the baticfield. J at 59-80. Whike
A&kl?ofkmcmmmmmmmofmﬂwﬂmu.wﬂ.ﬁ
U.S.T. 3517, places restrictious on I of cncmy combatants, members of al Qacda and the
Taliban militia are not kegally entided to the stams of prisoners of war as defined in the Convention. See
Memorendum for Alberms R. Gonzales, Councel w the President and William J. Haynes, II, General
Counsel, Depatment of Defense, from Jay S. Bybee, Assistant Attarney Genenal, Office of Legal Counscl,

B A Hontiom

Re: AppHleation of Treaties and Lowe 1o al Oaedde awdd Talthan Detainees {Tan. 22.2002).



' enemy combatants during viitually every major conflict in the Natian’s history, including
recent conflicts such as the Gulf, Vietnam, and Korean wars. Recognizing this autharity,

Congress has never attempted to restrict or interfere with the Presideat’s amhomyonms
score. Id.

Any effort by Congress to regulate the nrtc:trogatmn of battle.ﬁcld combatms
would violare the ihation’s e
President  There can be little doubt that intelligence operations, such as the detention and
mtexmg;mon of enemy combatants and leaders, are both necessary and proper for the
cffective conduct of a militaty campaign. Indeed, such operations may be of more
importance in 2 war with an intemational texrorist organization than one with the
conventional armed forces of 3 nation-state, doe to the former’s amphasis on secret
operations and surprise attacks against civihans. It may be the case that only suecessful
interrogations can provide the information necsssary to prevent the success of covert
terrorist attacks upon the United States and its citizcns. Congress can no more interfere
m&ﬂxe?mdanswndudofmcinm of enemy combatants than 7t can dictate
strategic or tactical decisions on the bartlefield. Just as statutes that order the President to
mndwwnﬁrtmacmammamamfwspmﬁcgoahwonldbemnsumuomLm.
too are laws that seck to prevent the President from gaining the intelligencs he believes
necessary to prevent attacks upon the United States.

| ' VL Defenses

In the foregoing parts of this memorandum, we have demonstrated that the ban on
torture in Section 2340A is limited to only the most extremne forms of physacal and
mental harm.  We have also demonstrated tat Section 2340A, as applied to
imerrogations ofmanycombatantsordcrcdbytherdmtpmsuanttohs
Commander-in-Chief power would be unconstitutional. Even if an interrogation method,
however, might argnably cross the line drawn in Section 2340, and application of the
stannewasnotheldtobemnnconmm“almmmof&ewmt's

Commander-n-Chicl anthority, we believe that under the curent cinmstances cortain
justification defenses might - be available that

_______mlszﬂy—-chmmL\_
linbility. Standard criminal Jaw defenses of necessity and seif-defense could justify

- interrogation methods needed ta elicit information to prevent a direct and imminent threat
to the United States and its citizens.

A.  Necessity
We bhelieve that a defense of necessity could bé mised, under the curent
Circumstances, o an allegation of a Section 2340A violation. Often referred to as the
“M defeuse, necessity has been defined as follows:
—

Caondust that the actar believes to be necessary to avoid a harm of evil to bimself
or to another is justifiable, provided that:
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() the harm or evil sought to be avoided by sach conduct is greater than
that sought to be prevented by the law defining the offense charged; and
(b) neither the Code nor other law defining the offense provides
exceptions or defenses dealing with the specific situation involved; and

() a legislative purpose to exclpde the justification claimed does not
otherwise plainly appear.

Model Penal Code § 3.02. See also Wayne R LaFave & Austin W, Scott, 1 Substantive
Criminal Law § 5.4 a1 627 (1986 & 2002 supp.) (“LaFavec & Scott™). Althwugh there is
no federal statute that generally establishes necessity or other justifications as defenses to
federal criminal laws, the Supreme Cowrt has recognized the defense. See United States

v. Bailey, 444 U S. 394, 410 (1980) (relying on LaFave & Scont and Model Penal Code
definitions of necessity defense). .

necessity defense may prove especially reicvant in the cirent circumstances.
As it has been described in the case law and literatur, the purpose behind necessity is
one of public policy. According to LaFave and Scott, “the law cught o promote the
achicvement of higher values at the expense of lesser values, and sometimes the greater
- good for society will be accomplished by violating the fiteral langpage of the criminal
Jaw.” LaFave & Scott, at 629. In particular, the pecessity defense caun justify the
intentional killing of one person 10 save two others becanse “it is better that two kives be
saved and one lost than that two be lost and one saved.” Jd. Or, put in the language of a
choice of evils, “the ¢vil involved in violating the terms of the criminal law (. . . even

taking another’s life) may be less than that which would resuit from literal compliance
with the law (. .. two lives lost).” Jd.

Additional elements of the necessity de arc worth noting here.  First, the
defense is not limited to certain types of harms. Thercfore, the harm inflicted by
necessity may include intentional homicide, so long as the harm avoided js greater (i.e.,
preventing more deaths).  Jd. at 634. Second, it must acteally be the defendant’s
intention to avoid the greater harm: intending to commit murder and then leaming only
later that the death had the formitous result of saving other lives will not sopport a
necessity defense. Jd, at 635. Third, if the defendant reasonably belicved that the lessar
harm was necessary, even if, unknown to him, it was not, he may still avail himself of the
defense. As LaFave and Scoft explain, “if A kills B reasonably believing it to be
necessary to save C and D, he is not guilty of murder even though, unknown to A, C and
D could have been rescued without the necsssity of killing B Id. Fourth, it is for the
court, and not the defendant to judge whether the harm avoided outweighed the harm
done. Jd. &t 636. Fifth, thc defendant cannot rely upon the necessity defense if a thivd
alternative is open and known to bim that will cavse less hanm.

1t appeirs 1o us that under the current circumstances the necessity defense could
be successfully maintained in response to an allegation of a Section 2340A violation. On
Scptember 11, 2001, al Qaeda launched a strprise covert attack on civilian targets m the
United Ststes that led to the deaths of thousands and losses in the billions of dollars.
According to public and governmenta] reparts; al Qaeda has other sleeper cells within the

arn




United States that may be planning similar attacks. Indeed, al Qaeda plans apparently
include efforts to develop and deploy chemical, biological and nuclear weapans of mass
destruction.  Under these excumistinces, a detainee may paossess infonmation that could
epable the United States to prevent attacks that potentially could equal or surpass the
Scptember 11 attacks in their magnitude. Clearly, any barm that might occnr during an
interrogation would pale to insignificmce compared to the harm avpided by preventing
such an attack, which could take hundreds or thousands of lives.

Under this caleulus, two factors will help indicate when the necessity defense
could appropriately be invoked. First, the more certain that govermment officials are that
a particular individual has information needed to preveat an attack, the more necessary
interrogation will be. Second, the more fikely it appears to be that a terrorist attack is
Jikely to occar, and the greater the amount of damage expected from such an antack, the
mors that an interrogation to get information would become necessary. Of course, the
strength of the necessity defonsc depends on the circumstances that provail, and the
knéwledge of the govemment actors involved, when the interrogation is conducted

_ While every interrogation that might violate Scction 2340A does not trigger a necessity
, defense, we can 33y that certain circumstances could support such a defense.

Legal authorities identify an important exception o the necessity defense. | The
defente is availsble “ouly in situations wherein the legislature has not itseif] in its
criminal statute, made a determination of values™ M. at 629. Thus, if Congress
explicily has made clear thar violation of 2 statute cannot be outweiphed by the harm
avoided, courts canot recognize the necessity defense. LaFave and Isracl provide-as an
example an abortion statute that made clear that abortions cven to save the life of the
mother would still be a crime; in such cases the necessity defense would be unavailable.
Id. at 630. Here, however, Congress has not explicitly made 2 determination of values
vis-3-vis torture. In fact, Congress explicitly removed efforts to yemove torture from the
weighing of values permitted by the necessity defmse.™ :

”hmw,mkd&du&mwhﬂkﬁmofmmp&am%m&mw
as abtaining from him or 2 third pcrson information or & confession.” CAT art. 1.1. Ouns could argue that
m;mmmmmmmmwmmmmmfmmmm
what the circomstances —could not justify an act of tortare. o other words, pecessity would sotbe 3
defense. hmwmwmmmmmhmmd
toimare, cvidencing an ineotion to romove any fixing of valucs by statoxc. By kaving Section 1340 gilext
23 1o the barm dooc by toreure in comparisen o other harms, Congress allowed the necessity defense ©

" apply when appropnate.

a
Fm:,mcCATmﬁnm-dﬁﬁomlpmvﬁm&a“mmpdamlcithno«q
w\eﬁuxamu{mwaﬂnutdfmim:tmlyoliﬁdhnubﬂiqurnycth«pub}icwgmcy.mybc
invoked as a justification of tostxe.” CAT ar. 22, Aware of this provision of the treaty, and of the
mmdmmawu:mnhwmum«af«mwsmhmam,&
mrmmslmxmammmmrmumwm. Given that

Congress oumitted CAT 3 effort to bar a necessity of wartime defense, we resd Section 2340 as peamtting
the defense.




B. Self-Defense

_Even if a court were to find that a violation of Section 2340A was not justified by
necessity, a defendant could still appropriately raise a claim of sclf-defense. The right to
self-defense, even when it involves deadly force, is deeply embedded in our law, both as

to individuals and 2s to the nation as a whole. As the Court of Appeals for the D.C.
Circuit has explained: d

More than two centuries ago, Blackstone, best known of the expositors of
the English coromon law, tanght that “all homicide is malicious, and of
course amounts to murder, unless . . . excused on the account of accident
or self-preservation. . . ." Sclf-defense, as a doctrine legally exoncrating
the taking of Intman life, is as viable now as it was in Blackstone’s time.

United States v. Peterson, 483 F2d 1222, 1228-29 (D.C. Cir. 1973). Self-defense ix a
common-law defense to federal criminal law offenses, and nothing in the text, structure
or history of Section 2340A precindes its application to 3 charge of torture. In the
abeence of any textnal provision to the contrary, we assume self-defense can be an
appropriate defense to an allegation of torture.

The doctrine of self.defense permita the nee of force to prevent harm to another —

_person.  As LaFave and Scott cxplain, “one is justified in using rcasonable force m

defense of another person, even a stranger, when he reasonably believes that the other is
in immediate dauger of unlawfuol bodily hann from his adversary and that the use of such
force is necessary to avoid this danger™ Id. at 663-64. Ultimately, even deadly force is
penmissible, but “anly When the attack of the adversary upon the other person reasonably
appears to ‘the defender to be a deadly attack™ Id. at 664. As with our discussion of
necessity, we will review the significant elements of this defnse. According 10 LaFave
and Scott, the elements of the defense of others are the same as those that

apply to

individaal sclf-defense. ,
 First, scif-defense requires that the use of forco be to avoid the danger
of unlawful bodily harm  Jd_ 2t 649. A defender may j ly use deadly force if he

reasonably believes that the other perscn is about to jnflict unlawfll death or, serious
bodily harm upon another, and that it is necessary to use such force to prevent it Id. at
652. Looked at from the opposite perspective, the defender may ot use force when the
force would be as equally cffective at a later time and the defender suffers 5o harm or
risk by waiting. See Panl H. Robinson, 2 Crimiral Law Defenses § 131(c) at 77 (1934).
If, however, other options permit the defender to rewreat safely from 2 confrontation

without having to resort to deadly force, the use of force may not be necessary in the first
place. La Fave and Scott at 659-60.

~

4

2 Early cases bad suggeswed that in order to be eligible for defease of another, one should bave some
g:mltdmmpwnhﬂmou in need of protection. That view has been discarded. LaFave & Scomat
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Second, self-defense requires that the defendagt’s belief in the necessity of using
force be reasomable. If a defendant honestly but unreasonably believed foree was
necessary, he will not be able to make out 2 successful claim of self defense. 1d. at 654,

LaFave and Scotl explain, “one may be justs in shooting hddeadxanadversary N
having threatened to kil him, Teaches for his i T
:ppmthatbc'hadmgmandtbathcwasmlymchingﬁ:thishm&mhicc” Id.
SomcanthOdﬁagsuchastthoddealCodg,wmdiminﬂeﬂmrnsmabﬂhy
clement, and require only that the defender honcstly believed—regardless of its
nm'easonablmcss——{hattbcoseofﬁmcemmsaxy.

Third, many legal authorities include the requirement that a defender must
' mn&bbﬁm@@mwﬁdmhwmhcmmmmmhﬁ

force in self-defense, cvmifthcoppommitymcbcforcthcweekhadpased. Id at
656; see also Robinson at § 131(c)(1) at 73. In this hypothetical, while the attack itselfis
not imminent, B’s use of force becomes immediately necessary whenever he has an
opportunity to save himself from A_

Fourth, the amomnt of force should be ggmgonal to the threat. As LaFave and
Sco(!acphx'n,“thcamolmtoffomcwhid:[ﬁ:cdef er] may justifinbly use must be
stonablyrdawdmmcﬂnatened!mrmwhichhesedsmzvqid.” LaFave and Scott at
651. nns,mmymtnscdmdlyfmchmpmsemaduwmadoesmtdscm
death or serious bodily harm_ If such harm may result, however, deadly force is
appropriate. Asﬂ)cModdPenalCode§3.04(2)(b)stam,“[t]heuscofdndly force is
notjnstiﬁablc.,..unlmﬁlcmbeﬁsvsthatsu&&meisnmsa:ympmtecthimsdf
against death, serious bodily injury, kidnapping or sexnal intercourse cumpelled by force
or threat” :

‘Unﬂumemrmtdmnmmmbdimﬂlatade&nmmedofﬁolaﬁng
SecﬁonMAwuldhém,incuﬁndmmsmnm,gmnndsmpmpcdychimthe
defense of another. The threat of an impending terrorist attack threatens the fives of
hundreds if not thousands of American citizens. Whether such a defense will be upheld
depends on the specific context within which the interrogation decision is made. Ifan
attack appears increasmgly likely, but our mtelligence services and armed forces canmot

prevent it without the information from the interrogation of a specific individuai, then the

A




-

more likely it will appear that the conduct in question will be seen as necessary. If
intellience and other information support the conclusion that an attack is mcreasingly
certain, then the necessity for the interrogation will be reasomable. The increasing
certainty of an attack will also satisfy the imminence requirement. Finally, the fact that
previous al Qaeda attacks have had as their aim the deaths of American citizens, and that
evidence of other plots have had a similar goal in mind, would justify proportionality of
intermgation methods designed to clicit informatfbm to prevent such deaths.

To be sure, this situation is differcnt from the usual self-defense justification, and,
indeed, it overlaps with clements of the necessity defense. Self-defense as usually
discussed involves using force against an individual who is about to conduct the attack.
In the current circumstances, however, an enemy combatant in detention does not himself
present a threat of hann- He is not actually carying out the attack; rather, be has
participated in the planning and preparation for the attack, or mercly has knowledge of
the attack through his membership in the terrorist organization. Nonetheless, leading
schotarly commentators believe that interrogation of such jndividuals using methods that
might violate Section 2340A would be justified under the doctrine of scif-defease,
because the combatant by aiding and promoting the terrorist plot “has culpably cansed
the sitaation where someone might get hurt. If burting him is the only means to prevent
the death or injury of others put at risk by bis actions, such torture should be penmissible,
and on the same basis that self-dsfense 13 permissible.”” Michael S. Moore, Torture and
the Balance of Evils, 23 Isracl L. Rev. 280, 323 (1989) (symposium on lsracl’s Landau
Commission Report).® Thus, some commentators believe that by helping to create the
threat of loss of life, terrorists become culpable for the threat even though they do not
actnally carry out the attack ftself They may be burt in an interrogation becanse they are
pa:tofthcmwhanismﬂ:athassdﬂmanackinmnﬁon,id.aiBB,justasissomconeWho
feeds ammumnition or targeting information to an attacker. Under the present
circumstances, therefore, even though a detained enemy combatant may not be the exact
attacker—he is not planting the bomb, or piloting a hijacked plane w0 kill civilians—he
still may be barmed in self-defense if he has knowledge of future antacks because he has
assisted in their planning and execution.

Further, we belicve that a ¢laim by an individual of the defense of another would
be further supparted by the fact that, in this case, the nation itself is mder armack and has
the rightt to scif-defense. This fact can bolster and support an individual clatm of self-
defense in a prosecution, according to the teaching of the Supreme Court in Jn re Neagle,
135 U.S. 1 (1890). In that case, the State of Califormia arrested and held deputy US.
Marshal Neagle for shooting and killing the assailant of Supreme Court Justice Fidd. In
granting the writ of habeas corpus for Neagle’s release, the Supreme Court did not rely
alone upen the marshal’s right to defend another or his right to self-defense. Rather, the
Court found that Neagle, as a2n agent of the United States and of the executive branch,
was justified in the killing because, in protecting Justice Field, he was acting pursuant to

E ]

% Moorc distinguishes that casc from aue in which a pazson bas information that could stop a terrorist
attack, but who does not take a band jn the tararist actjvity iclf, sach a3 an innocent person who deums of

) the attack from ber spouse. Moore, 23 Israc] L. Rev. ax 324, Such individuals, Moore finds, would not be

snbject to the usc of forcs in self-defense, akhongh they might be under the doctrine of necessity.
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- of individual or collective

the executive branch’s inherent constitntional aunthority to protect the United States
govemment. Jd. at 67 (“We cannot doubt the power of the president to take measures for
the protection of a judge of anc of the courts of the United States who, while in the
discharge of the duties of his office, is tireatened with 2 personal attack which may
probably result in his death.”). That authority derives, according to the Court, from the
President’s power under Asticle II to take care shat the laws are faithfolly executed. In
other words, Neagle as a federal officer not only could raise sclf-defense or defense of
another, but also could defend his actions on the ground that he was implementing the
Exccutive Branch’s authority to protect the United States government.

If the right to defend the national govermment can be raised as a defensc in an
individual prosccution, as Neagle suggests, then a povenmment defendant, acting in his
official capacity, should be able to argue that any conduct that arguably violated Section
2340A was undertaken pursuznt to more than just individual seif-defense or defense of
apother. In addition, the defendant could claim that he was fulfilling the Exccutive
Branch’s authority to protect the federal government, and the nation, from attack The
September 11 artacks have already triggered that autbority, as recognized both under
domestic and international law. Following the example of iz re Neagle, we conclude that

a government defendant may also argue that his conduct of an interrogation, if ‘properly
anthorized, is justified on the basis of protecting the nation from sttack.

There can be little doubt that the nation’s right to scif-defense has been triggered
under our Jaw. The Constitution ammounces that one of its purposes is “1o provide for the
common defense.” U.S. Const., Preamble. Article 1, § 8 declares that Congress is to
exercise its powers to “provide for the common Defence.” See also 2 Pub. Papers of
Ronald Reagan 920, 921 (1988-89) (right of sclf-deftnse recognized by Article 51 of the
UN. Chaiter). The President has a particular res ity and power to take steps to
defend the nation and its people. Jin re Neagle, 135 U.S. at 64. See also U.S. Caonst,, art.
IV, § 4 (“The United States shall . . . protect [each of the States] against Invasion™) . As
Commander-in-Chief and Chief Executive, he may use the armed frces o protect the
pation and its peopla. See, e.g., United States v. Verdugo-Urquidez, 494 U.S. 259, 273
(1990). And he may employ secret ageats to aid in his work as Commander-in-Chicf.
Totten v. United States, 92 U.S. 105, 106 (1876). As the Supreme Court observed in The
Prize Cases, 67 U.S. (2 Black) 635 (1862), in response to an amed attack on the United
States “the President is not only anthorized but bound to resist force by force . . . without
waiting for eny special legislative authority.” Id. at 663. The September 11 events were
2 direct attack an the United States, and as we have explaincd above, the President has
authorized the use of military force with the support of Congress.>®

2 While fhe President’s constitutional determination alone is sufficient to justify the sation®s resort to self-
gefense, it also bears noting that the right w self-defense i firther recognized under intermational law.
Article 51 of tie,U.N. Clarter decares that "{njothing in the present Charter shall fmpair the inberent right
self-defense if an armed attack occurs against 8 Member of the United Narions
eatil the Security Council bas taken the measures necessary 1o maintain intemational peace &nd secuvity.”
The amacks af Scpicmber 11, 2001 MW&MMW&U@SMMW
were the batest in a long kistory of al Qaeda sponsored attzcks against the United Swies. This couchosion
mm«ugwwmvmmdxmmsmcumﬂunswn,mx.mamw
adopted Resoltion 1373 explicitty “reaffirming the inherent right of individual and collective scif-defence
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As we have made clear in other opinions involving the war against al Qaeda, the
pation’s right to seif-defense has been. triggered by the events of September 11. If a
govemment defendant were to harm an encmry combatant during an interrogation in a
manner that might arguably violate Section 2340A, he would be doing so in order to
provent further attacks on the United States by the al Qacda terronst network. In that
case, we believe that he could argue that his %ctions were justified by the executive
branch’s constitutional anthority to protect.the nation from attack. This national and
- international version of the right to scif-defense could supplement and bolster the
government defendant’s individual right.

Condlusion

For the foregoing reasons, we conclude that torture as defined in and proscribed
by Sections 2340-2340A, covers anly extreme acts. Severe pain is gencrally of the kind
difficult for the victim to endure. Where the pain is physical, it must be of sn intensity
akin to that which accompanies serione physical injury such as death ar organ failure
Severe mental pain requires suffering not just at the moment of infliction but it also
requires lasting psychological harm, such as seen in mental disorders like posttranmatic
stress disorder. Additionally, such severe mental pain can arise only from the predicate
acts listed in Section 2340. Becausc the acts inflicting tortore are extreme, therc is

sigrificant range of acts that though they might constitate cruel, inhuman, or degrading
treatment or punishment fail to rise to the level of torture.

Further, we conclude that under the circumstances of the current war against
Qaeda and its allies, application of Section 23404 to interrogation : ,

an mtarogs : 3
provide justifications that would eliminate any criminal Hability.

Please Jet us know if we can be of farther assistance.

ﬂi;% |
tant Attomey General

a3 recoguized by the charter of the Unived Nations.™ This right of self-defcnse Is a right to effective scif-
dcficnse. Tnother wonds, the victim state has the right to use force against the aggressor who bas initiated
an “armed 21tacX’} until the thieat has abated. The United Stawes, through its soilitary and ixelligence
MM:M&M@MWWSIMW@;MM:@M&&WM
by al Queda and ather temorist groaps cannected to the Scptember 11th attacks is canpletcly ended.”
Other treaties re-affirm the right of the United Stares 1o wsc force in its self-defcuse. See, e, Inter-

American Treaty of Reciprocal Assistance, art. 3, Sep. 2, 1947, T.LAS. No. 1138, 21 UN.TS. 77 (Rio
Treaty); North Atiantic Treaty, art 5, Apr. &, 1949, 83 S@w 2241, 34 UINT.S. 243,
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Cases in which U.S. courts have conciuded the defendant tarmred the plaintiffs

APPENDIX

Plaintiff was beaten and shot by government troops while protesting the
destruction of her property. See Wiwa v. Rtryal Dutch Petroleum, 2002 WL
319887 at *7 (SDN.Y. Feb. 28,2002). ~

Planhiff was removed from ship, interrogated, and held incomnmumicado for
months. Representatives of defendant threatened her with death if she attempted
10 move from quarters where she was held. She was forcibly scparated from her
husband and enable to Jeamn of his welfare or whereabouts. See Simpson v.

Socialist People’s Libyan Arab Jamahiriya, 180 F. Supp. 24 78, 88 (D.D.C. 2001)
(Rule 12(b)(6) motion).

Plaintiff was held captive for five days in 2 small cell that had no lights, no
window, no water, and no tatlet. During the remainder af his captivity, he was
frequently denied food and water and given only limited access ta the toiler. He
was held at gunpoint, with his captors threatening to Xill him if he did not confess
10 espionage. His captors threatened to ent off his fingers, pull out his fingernails,
and shock his tcsticles. See Daliberti v. Republic of Irag, 146 F. Supp. 2419, 22~
23, 25 (DD.C. 2001) (default judgment).

Plamtiff was imprisoned for 205 days. He was confined in a car park that had
been convérted into a prison. His ccll had no water or toilet and had anly a steel
cot forabed. He was convicted of illegal entry into Iraq and transferred to
another facility, where he was placed in a cell infested with vermin. He shared a
singlc toilct with 200 other prisoners. While impriscned he had a heart attack but
wzs denied adequate medical attention and medication. See Daliberti v. Republic
of Irag, 146 F. Supp. 24 19, 22-23 (D.D.C. 2001) (default judgment).

Plaintiff was imprisoned for 126 days. At ane point, a guard attempted to execute
him, but another guard intervened. A truck transparting the plaintiff ran over
pedestrian at fll speed without stopping. He heard other prisoners being beaten
and he feared being beaten. He had serions medical conditions that were not
promptly or adequatcly treated. He was not given sufficient food or water. Sea

_ Daliberti v. Republic ofmq, 146 F. Supp. 2d 19, 22-23 (DD.C. 2001) (defanlr

judgment).

Allcgations that guards beat, clubbed, and kicked the plaintiff and that the
plaintiff was intcrrogated and subjected to physical and verbal abuse sufficiently
stated a,claim for torture so as to survive Rule 12(b)(6) motion. See Price v.
Socialist People’s Libyan Arab Jamahiriya, 110 F. Svpp. 24 10 (DD.C. 2000).

Plaintiffs alleged that they were blindfolded, intcrrogated and sohiected to
physical, mental, and verbal abuse while they were held captive. Furthermore,
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 Republic of Iran, 18 F. Supp. 24 62 (DD.C. 1998).

one plaintiff was held eleven days without food, water, orbed. Another plaintiff
wxshddforfomdzyswmnfood,wm,orabed,mdmalsosﬁppadnaknd,
blindfolded, and threatened with electraention of his testicles. The other two
remaining plaintiffs alleged that they were not provided adequate or propes .
medical carc for conditions that were lifc threatering. The court conclnded that
thesc allcgations sufficiently stated a claim for tortare and denied defendants Rule
12(b)(6) motion. See Daliberti v. Republic v. Irag, 97 F. Supp. 2d 38,45 (D.D.C,

2000) (finding that these allegations were “mare than enough to mest the
defmition of wrtare in the [TYPAT™).

Plaintiff’s kidnappets pistol-whipped him vnsil be Jost consciousness. They then
suippedhimmdgzvehimonlyambetowcarandkﬁhimblccding,dizzy,and
in severe pam. He was then imprisoned for 1,908 days. During his
imprisonment, his captors sougnwﬁ:xceacmfessionﬁvmhhnbyplaying
Russian Roulette with him and threatening him with Castration. Hc was randomly
beaten amd forced to watch the beatings of others. Additicpally, be was confined
in 2 rodent and scorpion infested cell. He was bound in chains almost the entire
time of his confinement. One night during te Winter, his captors chained bim to
an upper floor balceny, Jeaving Him exposed-to the elements. Consequently, he
developed frostbite on his hands and fect. He was also subjected to a surgical
for an rmidentificd abdominal problem. See Cicippio v. Islamic

Plaintiff was kidnapped at gunpoint. He was beaten for scveral days after his
kidnapping. He was subjected to daily torture and threats of death. He was kept
in solitary confinement for two years. During that time, he was blindfolded and
chainedmthewaﬂhasixJootbysix-footmomhfe.dedwiﬁxrodcnts. He was
shackled in a stooped position for 44 months and he devcloped eye infections as 2
result of the blindfolds. Additionally, bis captors did the following: forced him to
m«lmspiku,administcmddectﬂcshockswhishands;bmsmdhis foct with
’rronbatszndmckhhninmekidncysl&thaﬁﬂc;strnckhhnonthesideofhis
hwdwnhlhahdgm’adc,bmkinghisnosezndjzw;phcedboiﬁngmkmlmcn
his shoulders; and they Iaced his food with arsenic. Sec Citippia v. Islamic
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C.1998).

Plaintiff was pistol-whipped, bound and gagged, held captive in darkmess or
blindfold for 18 months. He was kept chained at eitber his ankles or wiists,
wearing nothing but his mndershorts and a t-shitt. As for his meals, his captors
gave him pita bread and dry cheese for breakfast, rice with dehydrated Soup for

"lunch, and a piece of bread for dioner. Sometimes the guards would spit into bis

fod. He was regularty beaten and incessantly intetrogated; he overheard the
deaths gnd beatings of othex prisoners. Ses Cicippio v. Islarnic Republic of Iram,
18 F. Supp. 2d 62, (D D.C.1998).

Plaintiff spent eight years in solitary or near solitary confinement. He was
threatened with death, blindfolded and beaten while handcuffed and fettered. He
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was denied sleep and repeatedly threatened him with death. At one point, while
he was shacKed to a cot, the guards placed a towe] over his nose and mouth and
then poured water down his nostrils. They did this for six hours. During this
incident. the gnards threatened him with death and electric shock. Afterwards,
they left him shackled to his cot for six days. For the next seven manths, he was
tmpri in a hot, wnlit cell that measured 2.5 square meters. During this
seven-month period, he was shackled to hi# cot—at first by all his limbs and Jater
by one hand or one foot. He remained shackled in this manner except for the
bﬁe&;tmdmm&.mchuwhm}ﬁscapmpdnﬁﬁedhimtnnsﬂhcbammom_
The handcuffs cist into his flesh. See Hilao v. Estare of Marcos, 103 F3d 789,
790 (9th Cir. 1996). The court did not, however, appear to consider the solitary
confinement per sc to constitute tortare. See fd. at 795 (stating that to the extent
that [the plaintiff’s] years in solitary confinement do not constitute torture, they
clearly meet the definition of prolonged arbitrary detention.™).

High-ranking military officers interrogated the plaintiff and subjected him to
mock executions. He was also threatened with death. See Hilao v. Estate of
Marcos, 103 F3d 789, 795 (9th Cir. 1996)-

Plaintiff, a nun, received anonymous threats warning ber to leave Guatemala.
Later, two mea with 2 guo kidnapped her. They blindfolded her and Jocked her in
an unlit room for hours. The guards interrogated her and regardless of the
ariswers she gave to their questions, they bumed ber with cigarettes. The goards
then showed her surveillance photographs of herself. They blindfolded her again,

stripped her, and raped her repeatedly. See Xuncax v. Gramajo, 886 F. Supp. 162,
176 (1995).

Plaintifs were beaten with truncheons, boots, and guns and threatencd with death.
Nightsﬁckswueusedhobeatthd:backs,kidncys,andﬂwsolsofmﬁfccn The
soﬁiaspuﬂcdmdsqumedmcktqﬁda. ‘When they fzinted from the pain, the
soldiers revived them by singeing their nose hair with a cigarctte lighter. They
were interrogated as they were beaten with iron barks, nle butts, helmets, and
fists. Onc plaintiff was placed in the “djak™ position, i.e, with hands snd feet
bound and suspended from a pole. Medical treatinemt was withheld for one week

‘and then was sporadic and inadequate. See Paul v. Avril, 901 F. Supp. 330,332
(S.D. Fla. 1994},

Alien subjected to sustained beatings for the mouth following his first arrest.
Afer his second arrest, suffered severe beztings and was bumed with cigarettes
over the course of an eight-day period. Al-Saher v. INS, 268 F3d 1143, 1147 (9th
Cir. 2001) (deportation case).

Decedeat was attacked with knifes and sticks, and rcpeatedly hit in the head with

the butt of a gun as he remained trapped in his truck by his attackers. The
attackers then doused the vehicle with gasoline. Although he managed to get out
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of the truck, he nonetheless burned to death, Tachiona v. Mugabe, No. 00 Civ.
6666VMICF, 2002 WL 1424598 at *1 (SD.N.Y. July 1, 2002).

Decedent was attacked by spear, stick, and suone wielding supportersof .
defendant. He was carried off by the attackers and “was found dead the next day,
paked and lying in the middlc of the road[J” From the physical mjuries, it was
detenmined that the had been severely beaten. According to his death certificate,
be died from “massive brain injury from trsumsa; [] assanlt; and [] lsceration of the
right lung ™ Tachiona v. Mugabe, No_ 00 Civ. 6666 VMICF, 2002 WL 1424598
%2 SDNY. July 1,2002).

Decedent was abducted, along with five others. He and the others were severcly
beaten and he was forced to drink diesel oil. He was then summarily executed.

Tachiona v. Mugabe, No. 00 Civ. 6666VMICF, 2002 WL 1424598 at *4
(SDN.Y. July 1, 2002).

Forced sterilization constitutes tortore. Bi Zhu Lin v. Ashcrof?, 183 F. Supp. 2d
551 (D. Conn. 2002) (noting determination by immigration judge that such
conduct constitutes tortare). :

There are two cases in which U.S. courts have rejected tortre claims on the
ground that the alleged conduct did not rise 1o the level of tortare. In Faulder v. Johnson,
99 F. Supp. 2d 774 (SD: Tex. 1999). the district court rejected a death row inmate’s
claim that psycholagical trauma resulting from rcpeated stays of his exccution and his 22-
year-wait for that exectition was torture under CAT. The court rejected this contention
becanse of the United States” express desth penalty rescevation to CAT. Seeid. In
Eastman Kodakv. Kaviin, 978 F. Supp. 1078, 1093 (SD. Fla. 1997), the plaintiff was
held for eight days i a filthy cell with drug dealers and an AIDS patient. He received no
$50d, no blanket and no protection from other inmates. Prisoners mrdered one another
in front of the plaintiff. Id. The court flatly rejected the plaintiff”s claim that this -
constituted torture.
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UNITED NATIONS HUMAN RIGHTS EXPERTS EXPRESS CONTINUED

CONCERN ABOUT SITUATION OF GUANTANAMO BAY DETAINEES
(Reissued as received.)

GENEVA, 4 February (UN Information Service) -- This statement was issued today by the
following six United Nations human rights experts: Leila Zerrougui, Chairperson-Rapporteur of the
Working Group on Arbitrary Detention of the United Nations Commission on Human Rights;
Stephen J. Toope, Chairperson-Rapporteur of the Working Group on Enforced or Involuntary
Disappearances of the Commission; Manfred Nowak, the Commission’s Special Rapporteur on
torture: Paul Hunt. the Commission’s Special Rapporteur on the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health; Leandro Despouy, the
Commission’s Special Rapporteur on the independence of judges and lawyers, and Cherif
Bassiouni, Independent Expert appointed by the Secretary-General on the situation of human rights
in Afghanistan.

“In January 2005 the detention centre at the United States Naval Base in Guantanamo Bay
entered into its fourth year of existence, and many of the inmates are completing their third year of
virtually incommunicado detention, without legal assistance or information as to the expected
duration of their detention, and in conditions of detention that, according to numerous observers,
amount to inhuman and degrading treatment.

The Working Group on Arbitrary Detention, a group of experts appointed by the United
Nations Commission on Human Rights to seek and receive information from governments and non-
governmental organizations. and to report to the Commission on cases of detention inconsistent
with international human rights standards, has been concerned about the situation at Guantanamo
Bay since the establishment of the detention centre. Already on 22 January 2002, the then
Chairman-Rapporteur of the Working Group, Louis .Joinet, sent a letter to the Government of the
United States of America seeking an invitation to visit the detention centre at the naval base in order
to examine, on the spot, the legal aspects of detention. By a second letter sent on 25 October 2002,
the Working Group requested that the United States Government provide responses to a series of
factual and legal questions concerning the legal situation of the detainees in GuantanamoBay.

In June 2004, the Chairperson-Rapporteur of the Working Group on Arbitrary Detention, the
Special Rapporteur on torture, the Special Rapporteur on the right of everyone to the enjoyment of
the highest attainable standard of physical and mental health, and the Special Rapporteur on the
independence of judges and lawyers requested the United States, as well as Iraq and Afghanistan,
to invite these experts to visit those persons detained on grounds of terrorism, including in
Guantanamo Bay. While the United States Government -- the only Government to respond to date -
- has not yet agreed to this request, it has indicated an interest in establishing a dialogue with the
experts to consider the possibility of a visit.

The year 2004 saw a number of developments regarding the situstion of the Cuanténame
detainees. A number of detainees were released. The Supreme Court of the United States rejected
the claim of the Government that it could deny access to habeas corpus proceedings to the
GuantanamoBay detainees. A United States District Court ruled that it is for the judiciary and not for

the executive power to establish whether the Third Geneva Convention applies to persons deprived
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of their liberty during the hostilities in Afghanistan. The same court stated that the exclusion
of the defendant from certain hearings and from access to evidence used against him was unlawful.
In response to these judicial decisions, the United States established the Combatant Status Review
Tribunals (CSRTs) and an Administrative Review Board (ARB), which will review, on an annual
basis, whether an inmate continues to pose a threat to the United States or its allies, or whether
there are other factors bearing upon the need for continued detention. As recently as 31 January
2005, a United States Federal District Court stated in a judgment concerning Guantanamo
detainees that “Although this nation unquestionably must take strong action under the leadership of
the commander in chief to protect itself against enormous and unprecedented threats, that necessity

cannot negate the existence of the most basic fundamental rights for which the people of this
country have fought and died for well over two hundred years.”

These developments are, however, insufficient to dispel the serious concerns that the
mandate holders continue to have with respect to the situation:

(a) Both the international armed conflict in Afghanistan and the war in Iraq have been over
for more than 18 months now. The Third Geneva Convention, dealing with prisoncrs of war,
mandates that any prisoner of war must be released “without delay after the end of hostilities”. The
legal basis for the continued detention of the GuantanamoBay inmates is therefore unclear. Inany

event, many of them were arrested in countries which were not parties to any armed conflict
involving the United States of America;

(b) The lack of clarity concerning the legal basis on which the Guantanamo detainees are
deprived of their freedom also means that both the detainees and their families are in a state of
uncertainty regarding the remaining duration of the detention;

(c) The exacl number and the names of the persons detained at GuantanamoBay continue
to be unknown. This situation is extremely disconcerting and is conducive to the unacknowledged
transfer of inmates to other, often secret, detention facilities, whether run by the United States or by
other countries. This situation is of particular concern to the Working Group on Enforced or
Involuntary Disappearances;

(d) Concerns have been voiced regarding the independence of both the Combatant Status
Review Tribunals and the Administrative Review Board, and with respect to the fairness of the
proceedings before them. In particular, most detainees do not have access to legal counsel, and
much of the evidence on which the decision to detain them is based is not disclosed to them,

~ (e) The need to objectively assess the allegations of torture, and other cruel, inhuman or
degrading treatment or punishment, particularly in relation to methods of interrogation of detainees,
that have been brought to the attention of the Special Rapporteur on torture;

(f) The conditions of detention, especially of those in solitary confinement, place the
detainees at significant risk of psychiatric deterioration, possibly including the development of
irreversible psychiatric symptoms;

(g) Most detainees do not know whether the United States Government intends to raise
criminal charges against them or not. The procedural rules governing the Military Commissions set
up to try those detainees who will face criminal charges raise misgivings similar to those voiced with
regard to the Combatant Status Review Tribunals: doubts regarding the actual independence of the
Commissions, and concerning the fairness in the respective positions (or “equality of position”)
between prosecution and defence, in particular with regard to access to evidence. Moreover, the
mandate holders recall that where the conditions of detention are such as to subject a defendant to
inhuman or degrading treatment, or to otherwise gravely weaken him physically and psychologically,
equality is compromised and any imprisonment upon conviction tainted with arbitrariness.

In conclusion, the United Nations human rights experts, once more, confirm that the right
and duly of all States to use all lawful means to protect their citizens against death and destruction
brought about by terrorists must be exercised in conformity with international law; lest the whole
cause of the international fight against terrorism be compromised.”
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