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 1 THE COURT:  Good morning.  This is the case of

 2 the United States of America vs. Ali Saleh Kahlah

 3 al-Marri, criminal number 09-10030.  I would like  counsel

 4 to please stand and identify yourselves, that is anyone

 5 who is of record in the case.  Let's start with t he

 6 Government.

 7 MS. BALTES:  Good morning, Your Honor.  Joanna

 8 Baltes on behalf of the United States.

 9 MR. RISLEY:  David Risley from the U.S.

10 Attorney's Office on behalf of the United States.

11 MR. SMITH:  Lee Smith on behalf of the

12 defendant.

13 MR. LUSTBERG:  Good morning, Your Honor.

14 Lawrence S. Lustberg on behalf of the defendant.

15 MR. SAVAGE:  Good morning, Your Honor.  Andrew

16 Savage on behalf of the defendant.

17 THE COURT:  Good morning.  We are here today

18 because Mr. al-Marri previously entered a plea of  guilty

19 to Count 1 of an indictment charging conspiracy t o provide

20 material support and resources to a foreign terro rist

21 organization, that being al-Qaeda.

22 At the time of the plea, the Court directed the

23 probation office to prepare a pre-sentence report .  That

24 was done.  Copies were made available to everyone ,

25 including the defendant.
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 1 Let me ask some representative from defense

 2 counsel, have you had an adequate opportunity to read this

 3 report and review it with your client?

 4 MR. LUSTBERG:  Yes, Your Honor.

 5 THE COURT:  Based on your reading and review, do

 6 I understand correctly that you have identified f ormally

 7 two objections to the report?

 8 MR. LUSTBERG:  Yes, Judge.  Just to flesh this

 9 out a bit, we had fairly extensive contact with t he

10 probation officer, Ms. Kennedy in particular, who  was

11 extremely instructive and productive, and as a re sult of

12 the conference calls that we had we were able to resolve

13 all other objections that we initially filed and so those

14 two are the only ones that remain.

15 THE COURT:  Okay.  And I do want to comment on

16 that, too, because I had spoken with the probatio n office

17 and I want to thank her for her good work and als o counsel

18 for both sides because I believe we started out w ith about

19 30 objections and it's now down to two, so that's  very

20 good.

21 MR. LUSTBERG:  Good progress.

22 THE COURT:  Okay.  Now, Mr. al-Marri, have you

23 had a reasonable opportunity to read this report and

24 review it with your attorneys?

25 MR. AL-MARRI:  Yes, Your Honor.
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 1 THE COURT:  Based on your reading and review, is

 2 it correct that you have identified the objection s that

 3 your attorney has referred to?

 4 MR. AL-MARRI:  Yes, Your Honor.

 5 THE COURT:  And we will resolve those during the

 6 course of this hearing.  And also you understand you will

 7 have an opportunity to present evidence in mitiga tion and

 8 will also have the opportunity to make a statemen t to the

 9 Court on your own behalf before I impose sentence .  Do you

10 understand that?

11 MR. AL-MARRI:  Yes, Your Honor.

12 THE COURT:  Thank you.

13 MR. AL-MARRI:  I will.

14 THE COURT:  Let me ask the Government, are you

15 aware of anything in the report that is inaccurat e?

16 MR. RISLEY:  No, Your Honor.

17 THE COURT:  Let me make a few introductory

18 comments here and then tell you how I think we sh ould

19 proceed.  I'm certainly open to input from everyo ne on

20 this.

21 But I know that there have been two formal

22 objections filed.  One is an objection to page 16 ,

23 paragraph 56, claiming that there's no evidence t hat the

24 defendant contributed material support with the i ntent,

25 knowledge or reason to believe that that would be  used to
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 1 commit or assist in the commission of a violent a ct and

 2 that involves guideline 2M5.3(b)(1)(E).

 3 The second objection is an objection to page 16,

 4 paragraph 58, claiming that the defendant should have been

 5 given a downward adjustment for what is claimed a s his

 6 minimal or minor role in the offense and that inv olves

 7 guideline number 3B1.2.

 8 In reading over all of this material that has

 9 been presented, it seems to me that while they pe rhaps

10 have not been stated formally as objections as th ey

11 sometimes are in pre-sentence reports, it seems t o me that

12 there are two other objections that the defense i s

13 pursuing here.

14 One:  That there should be a downward departure

15 because the criminal history VI overstates the cr iminal

16 history and the defendant's likelihood to recidiv ate.  Is

17 that correct?

18 MR. LUSTBERG:  Yes, Your Honor.  We, as the

19 Court is aware, filed that as a departure applica tion

20 because that's the way 4A1.3 is styled and we dis cussed

21 that, both of our departures, with probation and thought

22 that would be most helpful to the Court, but we'r e happy

23 to deal with it any way Your Honor wishes.

24 THE COURT:  The other item is a claim that there

25 should be a downward departure because of the len gth and
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 1 harshness of conditions of confinement.  Correct?

 2 MR. LUSTBERG:  Correct, Judge.

 3 THE COURT:  Well, what I would like to do here,

 4 I would suggest what we do is this.  I understand  that

 5 each side has one or two witnesses and are they a vailable

 6 now?

 7 MR. RISLEY:  Yes.  For the Government we have

 8 one, Your Honor.

 9 THE COURT:  How many witnesses do you have?

10 MR. LUSTBERG:  We have two, Judge, and they are

11 available.

12 THE COURT:  What I was going to suggest is that

13 we take the witness testimony first and then we'l l go

14 through and address each of the objections, then the

15 Government will have -- if in addition to the wit ness you

16 have any other evidence in aggravation, you'll ha ve the

17 opportunity to present that.  The defense can pre sent any

18 additional evidence in mitigation.  Then I'll hea r

19 statements from counsel as to what the sentence s hould be

20 and from the defendant and then the sentencing wi ll occur.

21 Is that procedure acceptable to both sides?

22 MR. LUSTBERG:  Yes, I think it is, Judge.  We

23 spoke to the Government before this and given the  nature,

24 really the thrust of the defense's presentation, which is

25 that we're requesting this departure and given in
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 1 particular the nature of the testimony that we're  going to

 2 present, I think both sides were in agreement tha t it

 3 might make sense -- of course it's up to Your Hon or -- for

 4 the defense witnesses to go first.

 5 THE COURT:  That's fine.

 6 MR. LUSTBERG:  Because the Government's witness

 7 is more in the nature of rebuttal, I think, of ou r

 8 presentation.  I don't mean to speak for them.

 9 THE COURT:  That's fine.  Are you prepared to

10 present a witness now?

11 MR. LUSTBERG:  Mr. Savage will present our first

12 witness, Your Honor.

13 THE COURT:  Thank you.

14 MR. SAVAGE:  Good morning, Judge.

15 THE COURT:  Good morning.

16 MR. SAVAGE:  Judge, I did have some remarks I

17 would like to make if that is permissible for the  Court at

18 this time.

19 THE COURT:  If they are involved specifically

20 with your positions, yes.

21 MR. SAVAGE:  Judge, I first would like to thank

22 the Court for the courtesies that were extended b y both

23 the magistrate court and the district court durin g our

24 representation of Mr. al-Marri.

25 In today's presentation we have striven as best
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 1 we could to properly prepare ourselves to give th e Court

 2 an idea of the life of Mr. al-Marri over the past  eight

 3 years.  In considering the complicating factors o f that,

 4 such as the distance between the witnesses who ar e now

 5 scattered about the country, the volume of inform ation

 6 which is literally thousands and thousands of pag es, both

 7 handwritten documents and more recently electroni c

 8 documents, however which did not have a search ca pability,

 9 it was not an easy task.  We have also attempted to speak

10 to a number of witnesses which the Government has  made

11 available in the past month, primarily those who were

12 concerned with the custody of Mr. al-Marri at the  facility

13 in Charleston, and we have been successful in doi ng that

14 and today we will present two witnesses who super vised his

15 custody.  One is a civilian witness, Sandy Seymou r, the

16 highest ranking civilian at the Brig at that time , and

17 also one of the last commanders of the Brig who s upervised

18 his custody.

19 In the last month, just on September 21, we got

20 the first production of documents.  Those were, a s you

21 might recall, the electronic log documents from t he Brig.

22 I think they consisted of some 36,000 entries.  I n

23 addition to that there were 15 handwritten logs m aintained

24 at the Brig, five for each of the detainees that were

25 there, consisting of thousands of pages.  In addi tion to
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 1 that there were videos that were maintained 24 ho urs a

 2 day, 7 days a week, some of which became availabl e just

 3 this past week.

 4 Having given us that information, we -- for

 5 instance, the videos were in five different forma ts, none

 6 of which were compatible with each other, so we h ave had

 7 to review them, edit them, sift them to put them together

 8 for this presentation.  I say that only because w e're

 9 going to do our best effort to make this a smooth  and

10 hopefully persuasive application to this Court.

11 There are, however, some things which I think

12 the Court should note that we have not received a ll the

13 information that we would like to present to the Court.

14 By way of example is the computer which was taken  from

15 Mr. al-Marri at or about the time of his initial detention

16 was examined by the United States Government and certain

17 opinions were rendered regarding the contents of that

18 computer.

19 Months ago we asked the Government if we could

20 interview the examiner of that computer.  That re quest was

21 denied.  We were -- then it was suggested to us t hat we

22 submit a series of questions to the Government re garding

23 the examination of that computer and we did so.  Those

24 submissions were offered to the Government in Aug ust.  We

25 have not received a response.
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 1 I say that only to give you background because

 2 we have offered in part of our submission to the Court for

 3 sentencing purposes opinions of various computer experts,

 4 former head of the FBI forensic computer lab, tha t the

 5 information that was rendered by the Government r egarding

 6 the content of that computer, regarding the abili ty of

 7 that computer and regarding the research conducte d in that

 8 computer was false.  Nonetheless we don't have --  we have

 9 not had an opportunity to speak to that examiner to see

10 what we may have missed.

11 Additionally we have sought permission to speak

12 with a federal agent by the name of Tim Kirkham w ho was,

13 as I'm understanding, the head of the anti-terror ism and

14 counter-terrorism in this district for several ye ars.  He

15 had an opportunity, along with another Government

16 representative, to speak to Mr. al-Marri on the e vening of

17 his guilty plea and spoke to him for some eight h ours.  We

18 were told that he was out of the country and unav ailable.

19 We were recently told that he's back in the count ry, but

20 we have not had an opportunity to speak to him.  We

21 thought it would be important for the Court to kn ow the

22 attitude, transformation that Mr. al-Marri underw ent the

23 past eight years.

24 Having said that, we do have available Mr. Sandy

25 Seymour.  We would ask him to come to the witness  stand at
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 1 this time.

 2 MR. RISLEY:  Your Honor, before that happens,

 3 may the Government have an opportunity to respond  to some

 4 of the allegations that were made that are unrela ted to

 5 the testimony of this witness?

 6 THE COURT:  Go ahead, but please be brief.

 7 MR. RISLEY:  I will.  Your Honor, I'm a bit

 8 perplexed, also a bit offended by some of these

 9 accusations.  Let's take the computer first for e xample.  

10 There was a stipulation as part of the factual

11 basis for the plea agreement as to the pertinent contents

12 on the computer, including the fact that there wa s

13 evidence of research into cyanides and sulphuric acid.

14 Those were the pertinent facts.  Those are the on ly facts

15 of which I'm aware that the Government has been a sserting

16 about the computer other than the fact that it ha d -- the

17 uncontroversial fact that it had an anonymizing p rogram on

18 it.

19 Now for the defense to now assert that they have

20 had examiners who have looked at the computer and

21 determined that those facts to which the defendan t

22 stipulated and personally admitted to the Court a t the

23 time of his guilty plea are false surprises me fo r two

24 reasons.  Number one:  They were stipulated.  Num ber two:

25 My reading of the reports of their forensic exami ners
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 1 confirmed those two facts, not denied it.  They d id

 2 contest all sorts of allegations that the Governm ent has

 3 never asserted, kind of paper tiger sort of or st rawman

 4 sort of arguments, but at no time has the defense  ever

 5 asserted to the Government up until now that the facts

 6 stipulated in the plea agreement were false.  Tha t raises

 7 some issues in itself.

 8 Now as to the examination of the computer, there

 9 were questions that were posed to us about subjec ts that

10 the Government was not asserting and in the cours e of our

11 conversations there was never any suggestion that  there

12 was still a lingering need for those to be answer ed.  We

13 have done everything we could to accommodate the defense

14 in its independent examination of the computer.

15 Now, secondly, as to Tim Kirkham, Tim Kirkham is

16 a Government witness.  He's an FBI agent.  There are

17 procedures which we pointed out from the beginnin g -- in

18 fact, we made reference to them at the time of th e change

19 of plea hearing, as I recall, or one of the subse quent

20 hearings -- that the defense has to comply with.  There

21 are federal regulations before a federal employee ,

22 especially an FBI agent with a security clearance  as

23 Mr. Kirkham does and with access to sensitive inf ormation

24 that he has, there are certain procedures the def ense has

25 to go through.  Most recently when this request f or his
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 1 testimony was renewed, we again pointed out they have yet

 2 to comply with those regulations.  I cited them t o the

 3 defense.  I told them there was an affidavit that  has to

 4 be filed, that there are approvals that have to b e

 5 obtained, and also pointed out that we were not t rying to

 6 be obstructionist.  It simply is that we are requ ired by

 7 federal regulations to obtain that approval befor e he can

 8 testify.  We then received an e-mail that the def ense did

 9 not want to call him as a witness.  Now those I t hink are

10 the facts.  I'm a little surprised by these alleg ations.

11 THE COURT:  All right.  Well, I'm going to

12 comment on this briefly and then we're going to g et to the

13 point.

14 I first of all want to say that I think if my

15 math is correct, the Court has reviewed approxima tely a

16 thousand pages of briefs and exhibits that have b een

17 submitted by one side or the other in preparation  for

18 today's hearings.  Concerning this accusation abo ut the

19 computer, the bottom line on this is the defense has never

20 come to the Court to my knowledge or at least in recent

21 days or recent weeks and asked me to force the Go vernment

22 to do something.  I would normally expect if you tried to

23 get something from them, as in any other case, an d they

24 don't want to comply or can't comply or whatever that you

25 would come to the Court and the Court would resol ve that
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 1 dispute.  The same thing is true with the FBI age nt.  This

 2 is the first I've heard about an issue with him.  No

 3 request was made of me to intervene in that.

 4 So one last comment concerning the computer.

 5 One of the items that I read in all these exhibit s was the

 6 defendant's forensic examiner who looked at the

 7 information from the computer and my understandin g was he

 8 did not say that the facts the Government was ass erting

 9 were false, but rather their conclusions from the  facts

10 were not supported by what was contained on the c omputer.

11 Having said that, call your witness.  Who is your  witness?

12 MR. SAVAGE:  Sandy Seymour.

13 SANFORD SEYMOUR, 

14 Having been first duly sworn, was examined and

15 testified under oath as follows:

16 DIRECT EXAMINATION 

17 BY MR. SAVAGE:  

18 Q Good morning, Mr. Seymour.

19 A Good morning.

20 Q Mr. Seymour, if you would introduce yourself to the

21 Court in terms of your name, which you've already  given,

22 but your address and where you work?

23 A My name is Sanford Edwin Seymour, S-E-Y-M-O-U-R.   I'm

24 the former technical director and currently a con tractor

25 at the Naval Consolidated Brig in Charleston, Sou th



    17

 1 Carolina.

 2 Q How long have you been at the Naval Brig in Sout h

 3 Carolina?

 4 A Twenty years, sir.

 5 Q And is that since the day it opened?

 6 A Yes, sir, since the day it opened.

 7 Q In terms of the management of the Brig, can you

 8 identify for the Court where you fit in the manag ement

 9 scheme?

10 A I'm the direct advisor and consultant to the

11 commanding officer.

12 Q Are you the senior civilian there?

13 A Yes, sir, I am the senior civilian, or was the s enior

14 civilian.

15 Q And you were in that position from 2003 through 2009,

16 earlier this year?

17 A Yes, sir.

18 Q And you were in that position at all times that

19 Mr. al-Marri was present at the facility?

20 A Yes, sir.

21 Q Prior to your engagement at the Brig, what was y our

22 background?

23 A I was with the South Carolina Department of

24 Corrections as a deputy warden for approximately 15 years.

25 Q And how many years in total have you been in
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 1 corrections?

 2 A Approximately 35, sir.

 3 Q Your presence here today is by request of the

 4 defense?

 5 A Yes, sir.

 6 Q And the Government -- excuse me -- the defense h as

 7 paid you for your presence here today in terms of

 8 transportation, what-not; is that correct?

 9 A Yes, sir.  That's correct.

10 Q Now let's take a look at this document 131-01.

11 Actually it's a photograph and I would ask you to  identify

12 that.

13 A Sir, that's an overhead shot of the Naval

14 Consolidated Brig in Charleston, South Carolina.

15 Q And the mission of the Consolidated Brig prior t o

16 2001 was what?

17 A By and large the mission was to return the most

18 people that we could back to active service after  doing

19 their time and also preparing those people that c ould not

20 be taken back to active service to be good citize ns when

21 they were released from the Brig.

22 Q So the inmates that were housed at the Brig were  all

23 military members; is that correct?

24 A Yes, sir.

25 Q Where it says "consolidated", that represents th at it
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 1 was a joint forces mission; that is the Air Force , the

 2 Coast Guard, the Navy, Marine Corps all participa ted in

 3 terms of employees and inmates?

 4 A Yes, sir.

 5 Q And, in addition, there are also Army detainees there

 6 or UCMJ?

 7 A Yes, sir.  

 8 Q If you look over at the overhead, there appears to be

 9 like triangular pods.  Is that what they are?

10 A Yes, sir.  Those are housing units.

11 Q And the one that has just come into view now is known

12 as the special housing unit?

13 A Yes, sir.

14 Q And tell the Court, if you would, what that miss ion

15 was within the mission of the Consolidated Naval Brig?

16 A That was to house enemy combatants as designated  by

17 the President of the United States.

18 Q And during the course of that mission you were i n

19 that same position?  The position you held covere d the

20 special housing unit as it did the UCMJ function;  is that

21 correct?

22 A Yes, sir.  That's correct.

23 Q Now on June 13 -- do you recognize this photogra ph?

24 That's June 13 -- or excuse me -- the 23rd of Jun e of

25 2003?
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 1 A Yes, sir.  I recognize that as Mr. al-Marri.

 2 Q Is that his booking, if you will, photograph?

 3 A Yes, sir, that is.

 4 Q And at that time the UCMJ side of the house miss ion

 5 had the same cell structure and cell block struct ure as we

 6 saw in the overhead as the SHU; is that correct?

 7 A Yes, sir.  That's correct.

 8 Q Now let's look at photograph 116-01 and tell us what

 9 this is.

10 A That's a standard configuration cell in the spec ial

11 quarters area of the Navy Brig at Charleston, Sou th

12 Carolina.

13 Q Now in the SHU, that cell looked differently.  A nd

14 let's put up a photograph of the SHU sell.

15 A Yes, sir.  That's a SHU cell.

16 Q The photograph, for the Court's knowledge, on th e

17 left is the standard cell which would include a m attress,

18 which would include a nightstand --

19 MS. BALTES:  Objection, Your Honor.  I would ask

20 Mr. Savage to ask the witness the questions, plea se.

21 THE COURT:  Sustained.  Also, what's the exhibit

22 number on the one on the right?  Does that have a n exhibit

23 number?

24 MR. SAVAGE:  I think they were all one exhibit

25 number.
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 1 THE COURT:  It's all one?

 2 MR. SAVAGE:  It's all one exhibit number.

 3 THE COURT:  All group exhibit what?  131-01?

 4 MR. SAVAGE:  The exhibit on the right is Exhibit

 5 No. 132.

 6 THE COURT:  Thank you.

 7 Q Mr. Seymour, if you would, distinguish a standar d

 8 cell from the operational detainee cell as existe d in June

 9 of '03.

10 A The difference would be that there is no mattres s in

11 the detainee cell and there's no desk and adjoine d seat.

12 THE COURT:  We have a pointer if you want to use

13 that.  It's right there.  Go ahead.

14 A That's the bed configuration in the detainee cel l and

15 as you see in this photo there is a desk with an adjoined

16 seat.

17 Q On the upper left-hand picture, describe what's in

18 that wall.

19 A Are you speaking of the window?

20 Q Yes, sir.

21 A Yes, sir.  That's a window in that standard cell .

22 Q And can you see in and out of that window?

23 A Yes, sir.

24 Q Tell us about the window in the detainee cell.

25 A The window in the detainee cell was blacked out where
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 1 it could not be seen out of.

 2 Q If you would, describe the material of the bed i n the

 3 detainee cell.

 4 A That's a steel high security bunk.

 5 Q Where you see these black images on that, what a re

 6 those?

 7 A That's a checkerboard -- those are blank areas i n

 8 that bunk.

 9 Q So that on the right-hand side, is that a smooth

10 surface or is that a -- is it a smooth piece of m etal?

11 A No, sir.  It's -- those are cut-outs where you s ee

12 those dark places or spots there.

13 Q Now in the photograph on the left, the UCMJ side  of

14 the house, who was in charge of the environmental  factors

15 on that side?

16 A That was the Defense Investigation Service.

17 Q The question I repeat on the standard cell.

18 A I apologize, sir.  That's -- the Navy Consolidat ed

19 Brig was in charge of those cells.

20 Q So the commander of the Brig had total decision

21 process in accordance with the rules and protocol  of the

22 Brig to make decisions there about environmental factors?

23 A Yes, sir.

24 Q Next, please, 124-001.  In terms of the detainee

25 area, who was in charge of that?
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 1 A That would be the Defense Intelligence Investiga tion

 2 Service.

 3 Q 132-001, please.  During the stay at the Brig, d uring

 4 its mission for the detainees, how many detainees  were

 5 there?

 6 A Three, sir.

 7 Q And were they named or were they used by call

 8 letters?

 9 A Both.  Detainee number 1, detainee number 2, det ainee

10 number 3.

11 Q Does that represent when they arrived?  Is that what

12 the 1, 2 and 3 would be?

13 A Pretty much, yes, sir.  

14 Q So Padilla was there first, along comes al-Marri ,

15 then Hamdi was the last one to arrive?

16 A Yes, sir.

17 Q And on certain times they were all there at the same

18 time?

19 A For a period of time, yes, sir.

20 Q Now while they were there, did you keep records of

21 their conduct and of their environment on a regul ar basis?

22 A Yes, sir.

23 Q 133-01, please.  Were those handwritten, at leas t in

24 2003, in several different logs for each detainee ?

25 A Yes, sir.
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 1 Q There was a general log book?

 2 A Yes, sir.

 3 Q And that had entries and handwriting for every 1 5

 4 minutes or so?

 5 A Yes, sir.

 6 Q And there was a passdown log which was informati on

 7 from one shift to the next?

 8 A Yes, sir.

 9 Q And then there was a separate recreation log, sh ower

10 log, visitation log, medical log and meal log?

11 A Yes, sir.

12 Q So for each detainee you had those handwritten

13 entries?

14 A Yes, sir.

15 Q In addition to that, 134-001, the Brig staff kep t the

16 detainees under 24-hour-a-day, 7-day-a-week surve illance?

17 A Yes, sir.

18 Q And during your review of the records it appears  that

19 the video data records between June of '03 and so metime in

20 the spring of '04 were destroyed?

21 A They would have been taped over.

22 Q No longer exist to the best of your knowledge?

23 A Yes, sir.

24 Q Then from the spring of 2004 forward there is

25 sporadic availability?  Some exist, some don't?
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 1 A Yes, sir.

 2 Q I say that only to set the stage for the Court's

 3 review of the following documents and video.  Now  as by

 4 way of example, 135-001, there would be a handwri tten

 5 entry into a large book and it would have informa tion as

 6 diverse as on the 8th of July somebody told EC --  and this

 7 would be EC 2 because they were to each inmate --

 8 THE COURT:  Is that a name on that document?  I

 9 thought the names were all going to be --

10 MR. SAVAGE:  Judge, the names that you see up

11 here are military employees that are not relevant .  This

12 PDL, which is the passdown log, was reviewed by a n

13 enlisted supervisor in the cell.  What we did was  try to

14 redact everyone that was pertinent to this inform ation.

15 THE COURT:  Thank you.

16 Q So the log would indicate then on the 8th of Jul y of

17 2003 what?

18 A That Mr. al-Marri was told that he was not to --  that

19 he would not be getting his Quran.

20 Q On the 8th of July on the passdown log entry lat er,

21 in entry 136-001 --

22 THE COURT:  Let me interrupt.  These numbers

23 you're using, are those exhibit numbers?  Are the y page

24 numbers?  Are they Bate stamp numbers?  What are they?

25 MR. SAVAGE:  These are the internal numbers I
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 1 have used with our audio visual fellow, but that whole

 2 thing has been submitted to the Court.

 3 THE COURT:  I appreciate that, but the record --

 4 just for the record, I don't have any problem whe n you

 5 cite one of these numbers of just making that the  exhibit

 6 number, but the record has to be clear for refere nce

 7 purposes.  I would suggest that would be the easi est

 8 thing.

 9 MR. SMITH:  We have paper copies of these, Your

10 Honor.

11 THE COURT:  That's fine.  For the record, why

12 don't we just say the number and --

13 MR. SAVAGE:  And just give -- 

14 THE COURT:  -- use that as the exhibit number.

15 MR. SAVAGE:  Thank you, Your Honor.

16 Q Mr. Seymour, Exhibit No. 136-001 is also a passd own

17 log entry for July of '03; is that correct?

18 A Yes, sir.

19 Q What does that indicate?

20 A It indicates that the individual was told that h e

21 would not be given toilet paper unless it was nee ded for

22 bowel movement.

23 Q Now as a general principle at this time, you've

24 already indicated that DIA was in charge of the

25 environmental factors, and were these decisions m ade by
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 1 the Defense Intelligence Administration?

 2 A The decision would have -- or the request would have

 3 been made by the DIA.

 4 Q Now on the 10th of July in document 137-001, EC 2,

 5 which is the defendant al-Marri, was visited by s omebody

 6 whose name has been redacted and what was he told ?

 7 A The log reflects that he was told that he did no t

 8 have rights.

 9 Q Now on the 13th -- the 15th of July, document

10 138-001, he was visited by somebody and he made a  request.

11 A It's a question about whether he would have sock s or

12 not.

13 Q And the answer was?  Do you recall?

14 A I don't recall, sir.

15 Q Do you recall whether or not at this time he had

16 socks?

17 A No, sir.  I don't recall.

18 Q Do you recall whether or not there was a pattern  of

19 concern regarding the air conditioning and the le vel of

20 air conditioning in the Brig?

21 A Mr. al-Marri expressed that he was cold.

22 Q Take a look at Exhibit 2-001, please, and,

23 Mr. Seymour, would you tell us the date of this e xhibit

24 and what happened that day based on the log entri es?

25 A It appears to be September 12, 2003.  The first entry
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 1 says that EC was out of his cell for interview an d that he

 2 was returned.  He left at 16:42 and was returned at -- or

 3 was placed in the interview room at 16:46 and the

 4 interview began at 16:48.  The second entry is at  17:45.

 5 Q Those of course are military times that are used  in

 6 the Brig.  Judge, if I may.  Mr. Seymour, have yo u had

 7 recent eye surgery?

 8 A Yes, and scheduled for more.

 9 Q So I just wanted to --

10 THE COURT:  Can you read that, sir?

11 A If I could -- if it could be magnified just a li ttle

12 more, please.

13 THE COURT:  I'm not sure they can do that.

14 Maybe they can.  Does that help?

15 A Yes, sir.  The second entry is the end of the

16 interview and he was escorted out of the intervie w room.

17 Q So the logs included the documentation of when h e was

18 taken out of his cell on every occasion and the l ogs

19 actually include everything he did within his cel l whether

20 it was meals or walking or bodily functions or wh at-not?

21 A Yes, sir.

22 Q And on 12 September he was taken out for intervi ews?

23 A Yes, as the log says, sir.

24 Q And let's look at 123-001.  Does this represent

25 accurately the interview room where he was interr ogated?
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 1 A Yes, sir.

 2 Q Does it represent the way he would be earmuffed,

 3 goggled, belly chained, handcuffed and leg ironed ?

 4 A Yes, sir.

 5 Q And was he also -- his leg irons were buckled to  the

 6 floor?

 7 A Yes, sir.

 8 Q And in that position was he able to say scratch his

 9 nose?

10 A Probably not, sir.

11 Q Does that accurately represent where these inter views

12 took place?

13 A Yes, sir.

14 Q Now on Exhibit 03-001, was he again taken out on  the

15 13th of September?  Your Honor, if I may have the  Court's

16 permission to lead him on issues that are not --

17 THE COURT:  It think that would be wise under

18 the circumstances.  Go ahead.

19 Q I'm looking at document number 400 -- excuse me --

20 3-001, Mr. Seymour, and does it indicate on the 1 3th of

21 September he was removed from his cell, taken to the

22 interview room for an interview and returned betw een the

23 hours of 11:04 and 11:23?

24 A Yes, it does.

25 Q And looking at Exhibit No. 04-001, this would be  the
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 1 passdown log which would include information from  shift to

 2 shift?

 3 A Yes, sir.  

 4 Q And is it directed there that the interrogators asked

 5 that until the time -- "We are to take note of al l emotion

 6 and every little movement of EC 2 per" -- whoever  that

 7 person was giving the order?

 8 A Yes, sir.

 9 Q Does it also reflect disparity in the treatment of

10 the enemy combatants who are housed at the Brig i n

11 September of '03?  For example, EC 1 Padilla was receiving

12 news magazines as a gift from one of the interrog ators?

13 A Yes, sir.

14 Q And EC 2 was shaking going to and coming from th e

15 interview room?

16 A As it reflects in the log, sir.

17 Q And in Exhibit No. 05-001, which again is a pass down

18 log, there was a continuing complaint of Mr. al-M arri that

19 he was not receiving sufficient food?

20 A Yes, sir.

21 Q And while we don't have the documents before you ,

22 were you aware of the weight loss of Mr. al-Marri  between

23 June of '03 and June of '04?

24 A Yes, sir.

25 Q Approximately 40 pounds; is that correct?



    31

 1 A Approximately, sir.

 2 Q Were there further instructions given to you by those

 3 in control of his environment as reflected in doc ument

 4 006-001?  Were the instructions very clear that t he Brig

 5 staff, the Brig staff now, those under the author ity of

 6 the commander, were to watch every slightest move ment and

 7 document it?

 8 A Yes, sir.

 9 Q And that was done?

10 A Yes, sir, it was.

11 Q As represented in the general logs?  For example , in

12 007-000, it's documented once again that he was t aken into

13 custody, removed from his cell and taken to the i nterview

14 room?

15 A Yes, sir, and returned.

16 Q And the same thing is documented in 008-001 on t he

17 22nd of October, '03?

18 A Yes, sir.

19 Q And, again, at this time the interrogators were

20 coming into the Brig on a daily or weekly basis,

21 interrogating Mr. al-Marri and they would leave

22 instructions for the Brig staff as represented in  009-001,

23 and on that day Mr. Padilla and Mr. Hamdi were gi ven

24 recreation call and allowed to shower and Mr. al- Marri was

25 denied prayer call?
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 1 A Yes, sir.

 2 Q And while it's not documented here, it's documen ted

 3 throughout those logs that deprivation of religio us items

 4 such as the Quran, refusal to tell him prayer tim es,

 5 refusal to tell him which direction Mecca was in,  was

 6 constantly employed by Brig staff at the directio n of the

 7 DIA?

 8 A Yes, sir.

 9 Q Now let's talk also at this time, if we could st op

10 and take a look at some of the environmental fact ors,

11 you've already indicated that the windows to the outside

12 world were blackened.  In a prison is there a win dow

13 looking into the prison from the cell?

14 A Yes, sir.  There's a slot window approximately 6  or

15 8 inches wide and approximately 16 inches, 18 inc hes long.

16 Q We've previously seen photographs.  The Court ha s

17 reviewed what the special unit cell looked like.  One of

18 the differences between the UCMJ side and the spe cial unit

19 cell was that the windows, the exterior, were bla ckened.

20 Let's take a look at the interior window.  Do you  have

21 that one, the video?

22 (Video played) 

23 Q The video that you've just seen, does that give a

24 fair representation of how Mr. al-Marri was isola ted from

25 the prison itself during the time period we're ad dressing?
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 1 A There was a magnet for periods of time placed ov er

 2 the windows.

 3 Q And the -- I'm sorry.  I wanted to ask you a que stion

 4 that might call for an opinion, so I won't ask it .  Let's

 5 look at document 10-001.  You have stated that th ere was

 6 some employment techniques directed by DIA, inclu ding that

 7 which is documented in the passdown log on the 25 th of

 8 October that EC 2 will not be told when Ramadan s tarts.

 9 A Yes, sir.  That's what is reflected in the log.

10 Q And you can compare that with how Padilla and Ha mdi

11 were treated on the same day at the same time.

12 A Yes, sir.

13 Q Now in your experience with Mr. al-Marri, your

14 observations of him, of the three detainees who w ere

15 present at any time at the Brig was Mr. al-Marri the most

16 religious?

17 A Yes.

18 Q Now in document 11-001 reflecting the passdown l og on

19 the 28th of October of '03, there are really five  things

20 on here I would like you to look at.  The first o ne is

21 that EC 2 was to be blindfolded everywhere, black out

22 goggles and ear protection?

23 A Yes, sir.  That's what the log reflects.

24 Q And when he had those goggles and earmuffs on,

25 theoretically at least he could not see or hear?
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 1 A Yes, sir.

 2 Q And compare that to the treatment of Hamdi at th e

 3 same time where Mr. Hamdi was given a watch.

 4 A Yes, sir.  The log reflects he was given a watch .

 5 Q Same day, same time?

 6 A Yes, sir.

 7 Q And the log also reflects that Hamdi was watchin g

 8 movies and if he wanted to watch them he could, i f he

 9 didn't want to watch them he didn't have to?

10 A Yes, sir.

11 Q It also reflects that when EC 1 and 3 were doing

12 their recreation they didn't have to wear leg iro ns, but

13 EC 2 did?

14 A Yes, sir.

15 Q And that's al-Marri?

16 A Yes, sir.

17 Q All at the direction of those in charge of his

18 custody and confinement, the DIA?

19 A Yes, sir.

20 Q Now document 13-001, part of what appears to be the

21 DIA directive was to manipulate Mr. al-Marri's se nse of

22 self worth and on that date they told him he had to be

23 shaved and have a haircut?

24 A Yes, sir.

25 Q And that he would have to have the mirror remove d



    35

 1 from his cell?

 2 A Yes, sir.

 3 Q And I know you've read the summaries of the shee ts

 4 that the DIA prepared about their interrogations,  but in

 5 that they reflect that was an intentional act to remove it

 6 from his cell and they caught him looking at a re flecting

 7 glass of some type.

 8 A Yes, sir.

 9 Q And again we go back to the daily logs on 14-001

10 where again it documents the interviews by DIA an d others?

11 A Yes, sir, it does.

12 Q And then the hand down logs, among other things,

13 identify who was present in the interviews and it  would

14 indicate that on some occasions there were up to seven

15 interrogators present?

16 A I believe, sir, there was only one interrogator and

17 the rest were observers.

18 Q But there were up to seven on occasion?

19 A Yes, sir.

20 Q And then there would be instructions given such as

21 indicated in 14-002 on the 9th of December that n o one is

22 to talk to EC 2 at all?

23 A Yes, sir.

24 Q And that included all of the Brig staff?

25 A That's what the intent was.
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 1 Q That's what DIA's intent was?

 2 A Yes, sir.

 3 Q And, again, we go back to he was in that spartan  cell

 4 at that time, the windows outside and the windows  inside

 5 were blocked and he couldn't talk to anyone.  Als o at that

 6 time the Brig staff had their name tags covered w ith duct

 7 tape at the direction of DIA?

 8 A Yes, sir.

 9 Q Now in document 14-0001, 18 December, interviewe rs

10 were present and on that occasion six months into  his

11 confinement he was given a Quran?

12 A Yes, sir, by the interviewer.

13 Q Not by the Brig staff?

14 A No, sir.

15 Q Because the Brig staff had been prohibited from

16 providing him one?

17 A Yes, sir.

18 Q And he did not have his glasses in that time and  on

19 this occasion for the first time the Brig staff - - or

20 excuse me -- the interrogators gave him a pair of  glasses?

21 A Yes, sir.

22 Q On that date, 18 December, in document 019-001 w e

23 learn that EC 2 received a shower at the directio n of the

24 interrogators?

25 A Yes, sir.
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 1 Q And then we also see on that same document that the

 2 Brig staff was making an inquiry to the interroga tors, or

 3 the contractors as they called them, whether or n ot he

 4 should be allowed outdoor recreation and the answ er was

 5 no?

 6 A Yes, sir.  That's what the log reflects.

 7 Q And all this does is to support the conditions o f his

 8 confinement which were at the direction of the De fense

 9 Intelligence Agency?

10 A Yes, sir.

11 Q Document 018-001 again talks about him being rem oved

12 from his cell for interviews, as it does on 18-00 2, 001,

13 again documentation of the interviews which appea r now to

14 be on multiple occasions on the same day?

15 A Yes, sir, as the log reflects.

16 Q And, again, the log will reflect that on 020-001

17 multiple interviews on the 19th of December, 021- 001 on

18 the 20th of December, 022-001 on the 21st of Dece mber,

19 then on 023-001 in the passdown log the gift of t he Quran

20 on the 23rd of December was removed per the DIA

21 representative?

22 A Yes, sir.

23 Q And on the 24th of December, again it reminds th e

24 staff that EC 2 is no longer to have his Quran, b ut he was

25 asking for it?
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 1 A Yes, sir.

 2 Q And then on the day after Christmas in 2003, one  of

 3 the interrogators called the Brig staff and asked  how

 4 Mr. al-Marri was doing without his Quran?

 5 A Yes.

 6 Q Then in document number 025-001 as we get into

 7 January of '03, we again see that there are multi ple

 8 interviews on a daily basis.  And as reflected in  027-001,

 9 the Quran again is used as an interrogation tool and is in

10 the top drawer of the safe?

11 A Yes, sir.

12 Q And in the document 028-001 on 10 January, again  it

13 documents the interview process.  Same with 028-0 02 in the

14 passdown log.

15 THE COURT:  I would appreciate it if at least

16 the witness would say something.  Otherwise it's just you.

17 Q I'm sorry.

18 A Yes, sir, as reflected in the log.

19 Q 029-001, 11 January?

20 A Could I see that again, please?

21 Q 029-001, the general ledger for 11 January?

22 A Yes, sir.

23 Q Again, thorough documentation of all the activit ies

24 of Mr. al-Marri including his interviews?

25 A Yes, sir.
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 1 Q At about this time do you recall in reading the

 2 summaries from the DIA that was provided to the C ourt that

 3 in December Mr. al-Marri saw daylight for the fir st time?

 4 Let's look at the video 103D.

 5 (Video played) 

 6 Q Can you stop that, please?  The orange paint and  the

 7 black paint you see on the windows, that lasted m uch

 8 longer than December of '03; is that correct?

 9 A Yes, sir.  That's correct.

10 Q Now going back to the logs -- and of course the

11 magnet on the interior side of the door, that las ted much

12 longer than just December of 2003?

13 A Yes, sir.

14 Q The logs of 11 January, represented by 030-001, again

15 document multiple interviews?

16 A Yes, sir.

17 Q Same with 032-001, 12 January '04?

18 A Yes, sir.

19 Q Now, again, as an exemplar of the passdown logs,

20 document 033-001, the instruction being given by the

21 interrogators, the entry reads:  "Do not talk, I repeat,

22 do not talk to EC 2."  Is it proper to assume tha t's the

23 direction given to the Brig staff?

24 A Yes, sir.

25 Q And the instruction includes:  "He will start as king
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 1 a lot of questions according to what the intervie wers told

 2 him.  Whatever he asks for, say 'noted'.  Say not hing

 3 else, not 'yes' or 'no', just say 'noted'."

 4 A Yes, sir.

 5 Q Another indication of the directives of the DIA on

 6 that day:  "For this watch and the next watch, EC  2 can

 7 have Quran only on the 14th and 15th.  Will EC 2 be given

 8 his Quran by order of one of the interrogators?"

 9 A Yes, sir.

10 Q Again, the use of the Quran was at the direction  of

11 the interrogators, given to him only by the inter rogators

12 for a length of time?

13 A Yes, sir.

14 Q Look at document 034-001.  Again, instructions f rom

15 DIA to the staff?

16 A Yes, sir.

17 Q 14 January '04.  "Make sure you observe EC 2 clo sely

18 and log any strange behavior.  Also, if he asks a bout

19 Saddam" -- I imagine that's Saddam -- "and if he was

20 captured, just say 'noted'."

21 A Yes, sir.  That's what the log reflects.

22 Q During this time frame and for months, in fact y ears

23 thereafter, did he have access to a radio, a tele vision or

24 a newspaper?

25 A After a period of time.
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 1 Q At this time and during the time that the DIA

 2 controlled his environment, did he have any acces s to any

 3 outside information?

 4 A I don't believe so, sir, no.

 5 Q Did he have any access to International Committe e of

 6 the Red Cross?

 7 A No.

 8 Q Did he have access to any family members?

 9 A No, sir.

10 Q Did he have access to any civilians working outs ide

11 of the Brig?

12 A No, sir.

13 Q Did he have any legal representation?

14 A No, sir.

15 Q His source of information was limited to who?

16 A The interrogators, sir.

17 Q Again, another entry on the 14th of January in t he

18 passdown log.  It instructs that he may have the Quran.

19 I'm sorry.  I'm looking at 034-001.

20 A 14 January '04?

21 Q Yes, sir.

22 A Yes, sir.  It gives instructions to the guards t o say

23 "noted" when asked questions.

24 Q And it also says that he could have his Quran to  be

25 passed through the food slot?
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 1 A Yes, sir.

 2 Q Generally speaking, you were aware at this time that

 3 Mr. al-Marri was very concerned about the Quran a nd how it

 4 was handled?

 5 A Mr. al-Marri was always concerned about handling  his

 6 Quran, sir.

 7 Q Now 035-001 indicates several interviews around the

 8 14th of January?

 9 A Yes, sir.  The log date is 14 January.

10 Q We saw in an earlier video, the Court saw how he  was

11 transported from his cell to the interview room w ith the

12 goggles, the belly chains, the handcuffs, the leg  irons

13 and what-not.

14 THE COURT:  Is that a question?

15 Q Yes, sir.  It was a statement.  I'm sorry.  I me ant

16 to ask a question.  The Court has already seen a video

17 that we would not have to show again of how he wa s taken

18 from his cell to the interrogation room?

19 A Yes, sir.  That's how he was moved.

20 Q And is that how he was moved on every occasion?

21 A Yes, sir.

22 Q And on this occasion on the 14th of January we k now

23 by the logs, perhaps not before the Court now, wh o was

24 there in the interrogation room?  It's not reflec ted,

25 Mr. Seymour.  Yours is redacted.  But the logs wo uld
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 1 indicate that?

 2 A Yes, sir.

 3 Q And when he was returned to his cell, he was str ip

 4 searched?

 5 A Yes, sir.

 6 Q And that would have been at the direction of DIA ?

 7 A In those instances, sir, it could have been proc edure

 8 or it could have been at the direction of the DIA .

 9 Q On the 14th of January he was strip searched twi ce?

10 Each time he was interrogated he was returned and  then

11 strip searched as indicated on 036-001?

12 A Yes, sir.  Each time he left the cell he was str ip

13 searched.

14 Q And again the logs would indicate that he was

15 interviewed on multiple occasions on the 15th of January,

16 037-001 and 038-001?

17 A The log that I'm looking at reflects 15 January '04,

18 correct.

19 Q And this pattern of interview went on for some t ime

20 and was intense at this time as reflected in 039- 000,

21 039-001?

22 A The 16 January '04 date does reflect that in the  log.

23 Q 042-000 on the 17th, 042-000 and 042-001?

24 A Yes, sir.

25 Q Three separate interviews on the same day?
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 1 A Yes, sir, on the 17th.

 2 Q Same procedure employed.  On the 17th of January  in

 3 the passdown log on 041-001, the Brig received a direction

 4 for interview interrogation preparation?

 5 A Yes, sir.

 6 Q To leave al-Marri in the interview room for an h our

 7 after they left?

 8 A Yes, sir.  That's what the log reflects.

 9 Q And as the photograph we had earlier in the

10 interrogation room reflected, that's how he was l eft?

11 A I don't know that I can say that's how he was le ft.

12 That would have been the procedure.

13 Q Again, on the 18th of January as reflected 043-0 01,

14 further interviews?

15 A Yes, sir, on the 18th of January.

16 Q And 044-001, in the passdown log on 20 January, a

17 reminder per order of whoever it was that there i s to be

18 no contact or conversations with EC 2?

19 A Yes, sir.  That's the 20th of January.  That's w hat

20 the log reflects.

21 Q Now, Mr. Seymour, in all your experience in your

22 35 years in corrections, have you ever known anyb ody in

23 solitary confinement to be placed in isolation wh ere they

24 could have no contact with humans and no conversa tion with

25 humans?
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 1 A No, sir, not from my experience.

 2 Q And this lasted for months and months and months  on

 3 end?

 4 A It lasted for a number of months.

 5 Q Now let's compare that to Jose Padilla.  On the same

 6 date that there was a reminder not to have any co ntact

 7 with al-Marri, Mr. Padilla was worried about his Doritos

 8 and the logs reflect that Mr. Padilla -- Doritos are all

 9 gone and that he needs more?

10 A Yes, sir.

11 Q Did Mr. al-Marri ever get a bag of Doritos?

12 A I don't recall that he ever received a bag of

13 Doritos.

14 Q In 045-001, the passdown log for 23 February '04

15 again denotes the difference between the treatmen t of the

16 three.  Hamdi gets a little trim.  Al-Marri, shav e

17 everything.  Padilla, who had a goatee I believe,  gets a

18 shave down.

19 A Yes, sir.  That's what the log reflects.

20 Q Then we go back to the same boring, repeated log

21 entries such as 047-001 on the date of 26 Februar y 2004?

22 A That appears to be the 25th of February, '04, si r.

23 Q I apologize.  That's 047-001?

24 A That's the 26th of February, 2004.

25 Q And 047-002 are multiple interviews on the same day?
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 1 A Yes, sir.

 2 Q And 048-001, 28th of February, same thing, same

 3 procedure, same daily activity?

 4 A Yes, sir.  That's what the log reflects.

 5 Q 09-001, a week later on the 8th of March?

 6 A That's the 8th of March, 2004.

 7 Q 051-001, 9th of March?

 8 A Yes, sir.  That's the 9th of March, 2004.

 9 Q 052-001 and 002, 10th of March, multiple intervi ews?

10 A Yes, sir.  That's the 10th of March.

11 Q And 054-001?

12 A It appears to be the 10th of March, sir.

13 Q This is apparently when he was shown photographs  of

14 his family by the interviewers?

15 MS. BALTES:  Objection.  Lack of knowledge.

16 THE COURT:  I'm sorry.  What's the objection?

17 MS. BALTES:  Objection.  Lack of knowledge.

18 He's asking about what happened during the interr ogation.

19 THE COURT:  What was the question?

20 Q The document 054-001 -- beg the Court's indulgen ce a

21 moment, please.  As reflected in the summary that  the

22 Court has dated 11 March, and the information con tained

23 therein before the Court is part of the record, d uring

24 this session other physical contact between the

25 interrogators and al-Marri included patting al-Ma rri's
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 1 face with both hands, turning al-Marri's face to look at

 2 pictures of his family on the wall, pressing two fingers

 3 under al-Marri's chin, placing hands on his shoul ders,

 4 rubbing his shoulders and sitting on his lap, and  this is

 5 when it appears to be reflected in the logs that he was

 6 shown pictures.

 7 THE COURT:  Well, I don't want you testifying,

 8 with all due respect, please --

 9 MR. SAVAGE:  Your Honor, I'll rephrase it.

10 THE COURT:  I don't really want to hear a

11 closing argument.  Save that for closing argument .  You

12 certainly can use leading questions to assist the  witness,

13 but let's do it that way.

14 Q In 045-001, would you please read the highlighte d

15 entry?

16 A It appears to say:  "When he was being moved fro m the

17 interview room, EC stated 'Can I say good-bye to the

18 guys?'  MA 2 said, 'Okay.'  Then the EC stated, ' I will

19 see you in heaven.'"

20 Q And so that was reported by the Brig staff?

21 A Yes, sir.

22 Q The 055-001, 056-001 would be the entries for

23 activity that took place on the 11th of March in terms of

24 interviews?

25 A Yes, sir.



    48

 1 THE COURT:  Is it your intention to go through

 2 every day?

 3 MR. SAVAGE:  Judge, we're skipping many, many,

 4 many days.

 5 THE COURT:  Go ahead.

 6 Q 058-001, there is a passdown log entry on 11 Mar ch?

 7 A It's a reminder that the staff is to keep a clos e eye

 8 on Mr. al-Marri and to do proper 509 logs.

 9 Q 059-001, 060-001?

10 A 12 March 2004.

11 Q Again reflects the times of the interviews?

12 A Yes, sir.

13 Q 060-002, 061-001?

14 A 14 March '04.

15 Q Again, it's the same repeated process?

16 A Repeated process of moving him to and from the

17 interview room.

18 Q Passdown log entry 062-001, a reminder?

19 A A reminder that only one person was to talk to

20 Mr. al-Marri.

21 Q And an entry on the 16th of March?

22 A A reminder that Mr. al-Marri was on a 15-minute

23 visual check.

24 Q Log entry on 063-001?

25 A 18 March '04.
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 1 Q "EC 2 is now on MREs.  Make sure you keep one of  the

 2 trays empty when fixing the other ones."

 3 A When fixing the other meals, yes, sir.

 4 Q Can we surmise from that the other ones were get ting

 5 hot meals and he was not?

 6 A Sir, I can't testify to that.

 7 Q But we do know that even in the MREs, the direct ive

 8 from the DIA was to take the candy out of the MRE s for

 9 EC 2.  Next entry.  That would be 063-001.

10 A That's 18 March '04.  Is that the same entry tha t we

11 just looked at?

12 Q Yes.

13 A Yes, sir.  It says to remove the candy from the MREs.

14 Q 065-001 again is the general ledger indicating t imes

15 of the interview?

16 A Yes, sir.

17 Q 066-001, 13 April, again the times of the interv iew?

18 A Yes, sir.

19 Q Passdown log 067-001, entry date 16 April, what are

20 the instructions from DIA that day?

21 A It says the MREs are to be served cold.

22 Q At that time he was restricted from having any w arm

23 meals?

24 A As the log reflects, the staff were ordered to s erve

25 the meals cold.
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 1 Q And on 16 April '04 as reflected in 068-001, tha t's

 2 reaffirmed?

 3 A Yes, sir.

 4 Q "As of 09:00 stop heating the MREs for EC 2 for all.

 5 Meals."

 6 A Yes, sir.

 7 Q And in the passdown log 069-001, it reflects wha t he

 8 has in his cell?

 9 A Yes, sir.  It says he does not have any items in  his

10 cell.

11 Q So ten months after his admission to the Brig, t he

12 spartan conditions of his cell are as they were r eflected

13 in the comparative photograph the Court had earli er seen;

14 is that correct?

15 A Yes, sir.

16 Q Let's take a look at some of the video.  Your Ho nor,

17 you will recall the video before the spring of '0 4 was not

18 available.  Mr. Seymour, we want to take a look a t May 2

19 of 2004.

20 (Video played) 

21 Q Can we stop that?  Is that Mr. al-Marri, cell

22 number 119?  I think we need to help the Court te ll what

23 this is and if I may lead you, this video was rem oved from

24 a 4-cell shot including the cells of two other de tainees

25 and an empty cell and is 119 reflective of Mr. al -Marri's
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 1 cell?

 2 A Yes, sir.

 3 Q Now this is coming on 11 months after he had bee n

 4 there.  No mattress and no items in his cell othe r than a

 5 suicide blanket?

 6 A He does appear to have something under his head and

 7 he does have his slippers in there too, sir.

 8 Q Well, let's roll the video.

 9 (Video played) 

10 Q Now, Mr. Seymour, going back, I have some questi ons

11 about that video.  Has that video been manipulate d in any

12 way?  I mean, where it looks like he's running ar ound,

13 what do you call that?  Time delay?  Is the surve illance

14 video, the surveillance camera in the cell itself , taking

15 pictures every second or something?

16 A It's a number of frames every second, sir.  It

17 appears to be speeded up in that film footage.

18 Q But that -- were you present when we received th at

19 from the Brig staff?

20 A Yes, sir.

21 Q And is that what we received from the Brig staff ?

22 A I believe so, sir.

23 Q And that depicts the conditions that he was exis ting

24 in on that particular day?

25 A Yes, sir.
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 1 Q About the same time in document 073-001 on 13 Ma y,

 2 again toilet paper was removed from his cell?

 3 A Sir, what I see is on 12 May and it's a referenc e to

 4 "EC 2 does not receive Quran any more until furth er

 5 notice."

 6 Q And right above that as per one of the interroga tors,

 7 the toilet paper has been returned to him.  Well,  if you

 8 could just tell us if that is an actual reflectio n of the

 9 log 073-001?

10 A Yes, that's an actual reflection.

11 Q Let's look at the end of May now, coming up on n early

12 a year in the video.

13 (Video played)  

14 Q So that's Mr. al-Marri in cell 119?

15 A Yes, sir.

16 Q And we notice no chair, no desk, no mattress, no

17 pillow, no glasses, no Quran?

18 A Yes, sir.

19 Q Nobody socializing with him, painted windows loo king

20 outside, magnetized metal on the inside.  All he has is a

21 toilet, a sink and a metal bed with holes in it?

22 A That's what the footage reflects.

23 Q And that was at the directive of the interrogato rs?

24 A Yes, sir.

25 Q And this is how he lived his days?
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 1 A I believe for periods of time, sir.

 2 Q And this reflects approximately three minutes of  that

 3 day in that cell?

 4 A Yes, sir.

 5 Q And that's an accurate representation from the

 6 Government's files of how he spent his time?

 7 A It's an accurate representation of how he spent his

 8 time in this film, yes, sir.

 9 Q With toilet paper as a pillow?

10 A I actually can't discern what he has under his h ead,

11 sir.

12 Q It's pretty clear from that video that there are  no

13 distractions from the boredom of his existence in  that

14 cell, nothing?

15 A Yes, sir.

16 Q When the rack becomes uncomfortable, he lays dow n on

17 the concrete floor?

18 MS. BALTES:  Objection.  Lack of personal

19 knowledge.

20 THE COURT:  Sustained unless you can lay a

21 foundation.

22 Q Is that an accurate film in the Government's fil es,

23 the surveillance camera in Mr. al-Marri's cell?

24 A Yes, sir, I believe it is.

25 Q What do you call the opposite of the ceiling, th e
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 1 thing that is under his bed?

 2 A I believe that would be a floor, sir.

 3 Q And what is he doing?

 4 A For periods of time it appears he lays on the fl oor,

 5 sir.

 6 Q Thank you, sir.  Can we move on to the next vide o?  

 7 (Video played) 

 8 Q 77, please.  This is another day in the life of

 9 Mr. al-Marri in the spring of 2004.  He's in 119;  is that

10 correct?

11 A Yes, sir.  That appears to be Mr. al-Marri.

12 Q So when he wakes up at 7:15 that morning he actu ally

13 had a pillow and a blanket?

14 A Yes, sir.  He had a pillow and a blanket at that

15 time.

16 Q And what did he have to do with the pillow and t he

17 blanket?

18 A It appears he turned it over to a staff member o n the

19 outside of the cell.

20 Q And then the rest of the day, other than what he

21 appears to be doing now, he's back in that same c ell with

22 the same conditions, the same environmental facto rs?

23 A Yes, sir.

24 Q On this particular day where did he spend his ti me?

25 A Yes, sir.
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 1 Q Where did he spend his time in the cell that day ?  I

 2 can't see him.  Do we see him go under his rack?

 3 A Yes, sir.

 4 Q Now in June of '04 did the complaints of Mr. al- Marri

 5 about the environmental conditions of heat and co ld

 6 continue?  I'm just asking you that question.

 7 A I believe so.

 8 Q Let's look at a video from June of '04, video 07 8.

 9 (Video played) 

10 Q Is that Mr. al-Marri in 112?

11 A Yes, sir.

12 Q That's the cell he was in on that date?

13 A Yes, sir.

14 Q What is he doing?

15 A He appears to be either shaving or brushing his teeth

16 or something in front of the mirror.

17 Q Well, could it be he's stuffing his underwear in  the

18 vents?

19 A Yes, sir, that could be.

20 Q To keep the cold air from coming through the ven ts?

21 MS. BALTES:  Objection.  Lack of personal

22 knowledge.  Asking for an opinion.

23 THE COURT:  Well, yes, but based on his

24 experience I think he's probably in a position to  say

25 whether that appears to be what's happening.
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 1 Q Again at this time, if you can tell, does he hav e

 2 socks on or not?  If it's impossible to tell, it' s

 3 impossible to tell.

 4 A I can't see, sir, whether he has or has not.

 5 Q The passdown log in June of '04, particularly in

 6 document number 082-001, there's a request made b y

 7 Mr. al-Marri, EC 2?

 8 A Yes, sir.  He requested to wear his glasses in t he

 9 cell.

10 Q And again in document 083-001?

11 A Yes, sir.  He was requesting his glasses there a lso.

12 Q Do you have knowledge of the necessity that he h as

13 for wearing glasses?

14 A He had difficulty with his eyesight that I'm awa re

15 of.

16 Q Did you know that he visited the optometrist?  L et's

17 take a look at the June 30 video, please, the 085  video.

18 This is over a year after he had been there now.

19 (Video played) 

20 Q Now, Mr. Seymour, he's belly chained there?

21 A Yes, sir.

22 Q He's leg ironed and he's fastened to the floor?

23 A Yes, sir.

24 Q And his range of motion for his hands, he can't lift

25 his hand up to his head; is that correct?
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 1 A It would be difficult for him to do so, sir.

 2 (Video played) 

 3 THE COURT:  Unless this shows something else,

 4 move along.

 5 MR. SAVAGE:  It does, Your Honor.  Your Honor,

 6 we just received this video last week.

 7 THE COURT:  I'm just asking.  If it shows

 8 something else, fine.

 9 MR. SAVAGE:  It shows plenty, Your Honor.

10 (Video played) 

11 MR. SAVAGE:  Judge, I believe the rest of this

12 video shows his removal from the interrogation ro om.  I

13 think that's sufficient.

14 BY MR. SAVAGE:  

15 Q Can we look at document 086-001?

16 A Yes, sir.  It's a reference from 2 July '04 sayi ng

17 that he received his Quran and glasses.

18 Q Now at this time, Mr. Seymour, did the Brig staf f,

19 the medical staff, the command of the Brig staff as well

20 as the fleet in Norfolk Four Star start to exert more

21 control over the conditions of confinement?

22 A Yes, sir.

23 Q And this decision to return the Quran and the gl asses

24 to Mr. al-Marri was at whose directive?

25 A The Admiral, sir.
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 1 Q And do you know whether or not that was consiste nt

 2 with or contrary to the interests of the DIA?

 3 A Sir, I think that's a conclusion.  I don't have the

 4 information.

 5 Q But the Court does have the summaries of the DIA 's

 6 interrogations and their opinion of that decision ?

 7 A Yes, sir.

 8 Q The document 087-001, the entry on the 5th of Ju ly?

 9 A Yes, sir.  It says that EC 1 and 3 received pray er

10 schedules.

11 Q Well, that's, I believe, the 7th of July.  Above

12 that, the 5th of July entry, in terms of Mr. al-M arri, was

13 he provided with his glasses on that day at 09:01 ?

14 A Yes, sir.  He received his glasses.

15 Q Without going into every day and every entry, wo uld

16 it be fair to say that, generally speaking, from that day

17 on he had his glasses?

18 A Generally speaking, yes, sir.

19 Q I notice in entry number 088-001 the other ECs w ere

20 given MP3 players?

21 A Yes, sir.

22 Q At that time on 19th of July did Mr. al-Marri ha ve

23 access to anything in his cell other than his gla sses and

24 his Quran?

25 A Not at that time, sir.
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 1 Q On the same page, 088-001, again a reminder abou t the

 2 instructions to the Brig staff regarding his glas ses?

 3 A Yes, sir.  It says that they were reminded that he

 4 was able to keep his glasses in the cell.

 5 Q In 089-001 there's passdown information that he could

 6 receive something, a suicide blanket?

 7 A Yes, sir.

 8 MR. SAVAGE:  May I approach, Your Honor?

 9 THE COURT:  You may.  Do you know what number

10 you want to give it?

11 MR. SMITH:  Demonstrative Exhibit No. 1.

12 THE COURT:  Just mark your own exhibits.  Let's

13 just go ahead.

14 BY MR. SAVAGE:  

15 Q Mr. Seymour, is this a suicide blanket?

16 A Yes, sir.

17 Q Is this a suicide blanket issued in the Brig?

18 A I believe it is, sir.  We turned -- gave you one ,

19 yes, sir.

20 Q And the entry in the passdown log, the PDL about

21 providing him with a suicide blanket, is that the  type of

22 blanket that was provided?

23 A The type of blanket, yes, sir.

24 Q On the same date he received a clock in his wind ow?

25 1st of August, '04, third line down?
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 1 A Yes, sir, received a clock.

 2 Q And for the Court's edification, what would that

 3 purpose be for?

 4 A So he would be able to tell the time of the day and

 5 time of his prayers.

 6 Q Now in document 091-001, under the entry of

 7 11 August, EC 1 was receiving five new CDs?

 8 A Yes, sir.

 9 Q Did Mr. al-Marri ever receive any CDs?

10 A Not at that time, sir.

11 Q In document 092-001 --

12 A 25 August.

13 Q 25 of August.  If you would read that entry.  Or  I

14 could read it for you if you're not able to.

15 A I can't discern all of it.

16 THE COURT:  Go ahead and read it, please.

17 Q "Per blank, contractors" -- contractors is anoth er

18 name for DIA or FBI; is that correct?

19 A Yes, sir.

20 Q "Are allowed to be in the SHU control while the

21 chaplain is making his visits."

22 A Yes, sir.

23 Q And in the SHU control you have both audio and v isual

24 ability to record and observe any conversation, a ny

25 interaction of the parties in that interview room ?
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 1 A We have the capability of recording and hearing the

 2 conversation from inside the cell.

 3 Q And what this appears to address is that the

 4 contractors were party to those conversations?

 5 A It appears so, sir.

 6 Q 094-001, 10 September, 15 months into Mr. al-Mar ri's

 7 stay at the Brig, the chain of command, not DIA, but the

 8 chain of command issued an order and that is that  he would

 9 receive regular chow?

10 A Yes, sir, regular chow being halal or a Muslim

11 friendly meal from the chow hall.

12 Q And on 096-001, 23 September, EC 3 was granted

13 permission to be out of his cell at any time.  He  can

14 watch all channels on TV at any time except for b reaking

15 news and news with the instructions that he was t old to

16 change the channels with his remote if the news c ame on.

17 A Yes, sir.  That's what the log reflects.

18 Q So this enemy combatant Hamdi had his own clicke r to

19 change TV channels to watch whatever he wanted at  this

20 time?

21 A Yes, sir.

22 Q And of course he could go out for recreation at any

23 time he wanted as indicated in the log of that da y?

24 A Yes, sir.

25 Q And the log entry on 098-002, EC 3 was authorize d a
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 1 10-minute telephone call to his father in a forei gn

 2 country provided he spoke English and it was moni tored?

 3 A Yes, sir.

 4 Q Now Mr. al-Marri, do you know when he received h is

 5 first phone call in the SHU?

 6 A When we had information that his father had in f act

 7 passed on I believe.

 8 Q And that was in 2008, several years later?

 9 A Yes, sir.

10 Q Actually logs 100-002, 001, in addition to EC 3

11 watching T.V. until 11:00 o'clock at night on Fri day and

12 Saturday, he was authorized a 10-minute phone cal l every

13 day to his father?

14 A Yes, sir.

15 Q Now October of 2004, that's when the game change d for

16 Mr. al-Marri.  This was the time that the DIA end ed their

17 interrogations of him, October of 2004?

18 A Yes, sir.

19 Q And that pursuant to the United States Supreme C ourt

20 order in the Hamdi decision of June of '04, he wa s allowed

21 to have attorneys?

22 A I'm sorry.  Allowed to have --

23 Q Attorneys to represent his interests?

24 A Yes, sir.

25 Q And prior to that date of October of '04 Mr. al- Marri
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 1 had not seen anyone other than his interrogators and Brig

 2 staff?

 3 A Yes, sir.

 4 Q Including representatives of the International

 5 Committee of the Red Cross?

 6 A Yes, sir.

 7 Q That changed in October of '04?

 8 A Yes, sir.  He was given access to attorneys and the

 9 Red Cross was given access to him.

10 Q Were you present on the day that his attorneys f irst

11 visited with him?

12 A Yes, sir.

13 Q And did you participate in that visitation?

14 A I was there and talked to you and other attorney s I

15 believe.

16 Q Let's take a look at 101-001.  Is that the secur e

17 booth that the visit took place in?

18 A Yes, sir.  That's the Brig non-contact visitatio n

19 booth.

20 Q And that steel stool you see in the foreground, is

21 that the seating for the three attorneys who visi ted him

22 that day?

23 A I believe so, sir.

24 Q Who else was in that room?  And I mean the room where

25 that stool is.
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 1 A I believe there was a Navy representative.

 2 Q Was there a DIA agent in that room?

 3 A There was someone else in the room.  I don't rec all.

 4 It could have in fact been a DIA agent.

 5 Q And if I visually in the courtroom today stretch ed my

 6 arms out wide, being in that room, could I touch wall to

 7 wall?

 8 A Yes, sir.

 9 Q And if I turned perpendicular, could I touch wal l to

10 wall?

11 A Yes, sir.  

12 Q In addition to the three attorneys and the

13 representative that you're not sure of his identi fication,

14 was there a video camera in that room?

15 A Yes, sir.  

16 Q Was there audio recording devices in that room?

17 A Yes, sir.

18 Q Were the attorneys prohibited from bringing any

19 paper, pens, anything into that room?

20 A On that day, yes, sir.  

21 Q And the room through that window where we see th e

22 door knob, is that a room of the same measurement s as the

23 one on the foreground?

24 A Yes, sir.

25 Q And was Mr. al-Marri sitting on a stool similar to
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 1 what we see in the foreground?

 2 A Yes, sir.

 3 Q Was he handcuffed?

 4 A Yes, sir.

 5 Q Was he belly chained?

 6 A I believe so, sir.

 7 Q Was he leg ironed?

 8 A Yes, sir.

 9 Q And was the leg iron fastened to the floor?

10 A Yes, sir.

11 Q Did he have military members in black gloves sta nding

12 guard?

13 A There were members there.  I don't necessarily r ecall

14 the black gloves, sir, but there were military me mbers

15 there in uniform.

16 Q Were there also representatives in that confined

17 space from Washington?

18 A Yes, sir, I believe so.

19 Q And that's where he had the opportunity to speak  to

20 his attorneys?

21 A Yes, sir, that day.

22 Q Now let's look at 127-001.

23 THE COURT:  Mr. Savage, pick some convenient

24 time in the next five minutes or so to stop for l unch.

25 I'll leave that up to you.
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 1 MR. SAVAGE:  This would be fine, Your Honor.

 2 THE COURT:  Great.  Let me ask -- the witness

 3 may step down.  Thank you.  How much direct do yo u have

 4 left of this witness?

 5 MR. SAVAGE:  30 minutes at most, Your Honor.

 6 THE COURT:  Okay.  This blanket, I think we can

 7 probably mark that.  If you have other exhibits - - either

 8 side, if you have other exhibits, get stickers an d you can

 9 mark those yourself.  Okay.  So, sir, you'll have  to be

10 back here at a little bit before 1:15, okay?  So we'll be

11 in recess until 1:15.  Thank you.

12  

13 (Noon Recess) 

14  

15 THE COURT:  I think we're ready to proceed.  Is

16 there some reason the defense exhibits are in fro nt of me?

17 Is there a specific reasons for that?

18 MS. BALTES:  Yes, Your Honor.  The Government

19 would request Exhibit 48 and 54 be sealed and the  defense

20 has no objection.

21 MR. LUSTBERG:  That's correct, Your Honor.

22 THE COURT:  All right.  Well, they will

23 effectively be removed from where they are now.  And the

24 reason for them being sealed is?

25 MS. BALTES:  There are active duty service
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 1 member names in the records.

 2 THE COURT:  I'll grant the motion.  Is it 48 and

 3 54?  Is that the only two?

 4 MS. BALTES:  Yes, Your Honor.

 5 THE COURT:  Thank you.  Mr. Savage, are we ready

 6 to continue?  Would the witness come back up, ple ase?

 7 Come back up, sir.  You're still under oath.

 8 SANFORD SEYMOUR, 

 9 Having been previously sworn, was examined and

10 testified under oath as follows:

11 CONTINUED DIRECT EXAMINATION 

12 BY MR. SAVAGE:  

13 Q May it please the Court.  Good afternoon,

14 Mr. Seymour.

15 A Good afternoon.

16 Q When we recessed for lunch hour, I believe we we re

17 looking at the facilities at the Brig that were p rovided

18 for legal counsel access in the fall or autumn mo nths of

19 2004 and I believe that you have described the ph otograph

20 on the right-hand side which is labeled "secure n o contact

21 visitation area".

22 A Yes, sir.

23 Q And these displays and the writing on the displa y

24 before the Court at this time was provided by the

25 Consolidated Naval Brig?
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 1 A Yes, sir.

 2 Q Including the writing that's on the photographs?

 3 A Yes, sir.

 4 Q Now following the initial meeting of Mr. al-Marr i

 5 with his defense counsel, were you aware that the re were

 6 revised procedures for counsel access to Ali Sale h Kahlah

 7 al-Marri at the Naval Consolidated Brig at Charle ston,

 8 rules which were called SAMs, Special Administrat ive

 9 Measures, imposed on the 10th to the 13th of Dece mber of

10 2004, as shown in 126-100, 1008, which is the dat e they

11 were signed, which included, among other things, the

12 regulations that counsel for the defendant in Sec tion 6 --

13 which established the procedures and policies tha t the

14 Department of the Defense would impose regarding

15 attorney/client communications and visits?

16 A Yes, sir.

17 Q Now going back to 126-001, you had earlier descr ibed

18 that in the right-hand side in the secure no cont act

19 visitation area that parties were present -- of c ourse

20 this was before the SAMs -- and that there was au dio and

21 visual recording in those visitation booths?

22 A Yes, sir.

23 Q And at a subsequent time a secure contact visita tion

24 area was proposed for meetings between counsel an d

25 Mr. al-Marri?
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 1 A Yes, sir.

 2 Q And when Mr. al-Marri was present at that time i n

 3 those meetings, he was dressed and he was secured  in

 4 accordance with some earlier photographs that the  Court

 5 has seen as he was in the interrogation room?

 6 A Yes, sir.

 7 Q Of course when he got in the room his goggles an d

 8 earmuffs were removed; otherwise he was restraine d in a

 9 similar fashion?

10 A Yes, sir.  He was restrained with the handcuffs,  leg

11 irons and belly chain.

12 Q Now in those meetings, as in your wording in the

13 document prepared by DoD, there was a video camer a in that

14 room?

15 A Yes, sir.  That's the video camera.

16 Q And that camera was connected to the operations

17 center of the SHU so that there was visual observ ation of

18 the meetings, at least initially, between legal c ounsel

19 and Mr. al-Marri?

20 A The camera was actually capable of being monitor ed in

21 the office next to the room.

22 Q By whoever had access to that area?

23 A Yes, sir.

24 Q And whoever was in that area was not necessarily

25 counsel or counsel representatives for Mr. al-Mar ri?
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 1 Government representatives were there?

 2 A Yes, government representatives were there.

 3 Q And the circle on the right-hand side at the bot tom

 4 of the wall, if you could look from the top towar ds the

 5 ceiling down to where it's circled, there was a c onduit

 6 wire protecting an audio microphone?

 7 A Yes, sir.

 8 Q Now in those -- and that's the room in which the

 9 attorneys met Mr. al-Marri at least initially?

10 A Yes, sir.

11 Q The SAMs that were signed by the government, as

12 indicated on document number 126-005, that those meetings

13 between counsel and the detainee will not be subj ect to

14 audio recordings or monitoring?

15 A Yes, sir.

16 Q Now later Mr. al-Marri was told that he could pr epare

17 communication to counsel and that paper would be

18 allocated, a certain number of pieces of paper to  him for

19 that purpose?

20 A Yes, sir.

21 Q As evidenced in the SAMs 126-004, "Detainee will  be

22 provided with paper to prepare communications to counsel"?

23 A Yes, sir.

24 Q Following the imposition of those SAMs, that bec ame

25 an issue in terms of Mr. al-Marri's compliance to  the
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 1 rules and directives of the Brig.  Let me show yo u this

 2 video.  I think it's 102C, Mr. Rosen.

 3 (Video played)  

 4 Q Now not knowing what Mr. al-Marri meant then by the

 5 court order, from June of 2004 the United States Supreme

 6 Court had issued an order or an opinion that Mr. al-Marri

 7 was entitled to counsel.  Do you recall that?

 8 A Yes, sir.

 9 Q And this recording, although it's not dated, fro m

10 your observation of the recordings that were prov ided to

11 us last week at the Brig, this recording comes fr om 2005;

12 is that correct?

13 A Yes, sir.  That's correct.

14 Q Well after the decision of the Supreme Court, we ll

15 after the signing of the SAMs by the government a nd

16 defense counsel?

17 A Yes, sir.

18 Q In 2005 did Mr. al-Marri have the benefit of

19 competent Brig-provided medical care?

20 A Yes, sir.

21 Q And those visits were by corpsmen as well as med ical

22 physicians?

23 A Yes, sir.

24 Q And as a result of those examinations, were cert ain

25 medically necessitated recommendations made regar ding his
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 1 environment?

 2 A Yes, sir.

 3 Q Let's look at the video of the medical visit on

 4 January 4 of 2005.

 5 (Video played) 

 6 Q If we could stop there.  Are those the complaint s

 7 that were documented throughout the logs and thro ughout

 8 the medical reports?

 9 A Yes, sir, those were.

10 Q And at least at this time -- let's continue, ple ase.

11 (Video played) 

12 Q Mr. Seymour, based on your familiarity with the

13 personnel at the Brig, did you recognize the medi cal

14 provider that was there?

15 A Yes, sir.

16 Q And who is that?

17 A He was a captain who at that time was the Brig - - one

18 of the Brig physicians.

19 Q His rank was an 06?

20 A Yes.

21 Q And he visited with Mr. al-Marri where?

22 A In his cell or in another area that was designat ed as

23 a treatment room.

24 Q And as I understood his recommendations, they wo uld

25 have included, among other things, an examination  by an
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 1 eye physician?

 2 A Yes, sir.

 3 Q That he would be permitted to have a mattress in  his

 4 cell and that he had recommended some x-rays, but , perhaps

 5 more importantly, a chair.  Now we have seen earl ier

 6 videos today regarding Mr. al-Marri's cell.  Did he have a

 7 chair in his cell?

 8 A Not at that time.

 9 Q Did he have a mattress in his cell?

10 A Not for the full time, all time during the day.

11 Q And his mattress was given to him at what time?

12 A Afternoon I believe.

13 Q Would 10:00 p.m. sound more exact?

14 A Yes, sir.

15 Q And it was received back from him at 5:00 a.m.?

16 A Yes, sir.

17 Q So between the hours of 5:00 a.m. and 10:00 p.m.  he

18 was on the steel bunk?

19 A Yes, sir.

20 Q Now this is in 2005, correct?

21 A Yes, sir.

22 Q Now in the winter months of 2005, in the 20 mont hs or

23 so that he had been present, in the 20th month or  so of

24 his presence at the Brig, did he complain of head aches?

25 A I believe so, yes, sir.
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 1 Q Let's take a look at a video which I believe was  a

 2 hand-held video by one of the officers at the Bri g

 3 regarding Mr. al-Marri's conditions of confinemen t in the

 4 winter of 2005.

 5 (Video played) 

 6 Q Now based on the conversation you heard, your

 7 familiarity with al-Marri's conditions at that ti me, also

 8 his communications with you and others at the Bri g, he

 9 refers to this headache and a smell?

10 A Yes, sir.

11 Q Do you know what his beliefs were at that time a bout

12 the smell?

13 A I believe -- this is opinion, so I don't know.

14 Q Did he tell you?

15 A He told me that -- told me and others that he th ought

16 this was an attempt to cause him discomfort.

17 Q And that was documented?

18 A Yes, sir, I believe so.

19 Q And in response to that, what did he do to preve nt

20 the smell from coming into his cell?

21 A He would place things into or over the vent.

22 Q So this would be the vent where the incoming air

23 circulation would come from?

24 A Right.  I believe also he would place stuff in f ront

25 of the door.
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 1 Q And as a result of that, was he viewed by the Br ig

 2 management as being in non-compliance with the ru les and

 3 regulations of the Brig?

 4 A He was told to remove it, yes, sir.

 5 Q And at this time the windows were still painted,  the

 6 magnet was on the door and there was basically no thing in

 7 his cell?

 8 A I believe he had received something.  He was get ting

 9 his mattress at least in the evening.  He had bla nkets.

10 Q Did he ever complain about a fan and the noise a nd

11 what it was doing to his psyche?

12 A Yes, sir, he did.

13 Q Could we play, please, 103E?

14 (Video played) 

15 Q Can you tell us what that video is?

16 A That's of Mr. al-Marri during a check where he w as

17 asking questions and there was a fan in the backg round.

18 Q Were you able to hear the questions or the answe rs?

19 A No, I was not.

20 Q And was the reason for that not an audio problem  but

21 because of the location of the fan?

22 A I believe it was the location of the fan in clos e

23 proximity to the video camera.

24 Q Now in that time frame did Mr. al-Marri -- was h e

25 permitted to correspond with family members?
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 1 A No, he was not.

 2 Q Did there come a time where the Brig staff, thro ugh

 3 the Admiral in Norfolk, obtained permission from him to

 4 obtain and write correspondence from the family?

 5 A Yes, sir, we did.

 6 Q Generally speaking, do you know how long it woul d

 7 take for correspondence from his family to arrive  at the

 8 Brig and correspondence from the Brig to arrive i n his

 9 homeland?

10 A Yes, sir.  It could be up to several months.

11 Q In fact, it was often over a year.  In the lette rs

12 that he received --

13 THE COURT:  Just a moment.  He didn't answer

14 that.  Was it over a year?

15 A Sir, I don't know the exact time frame.  It was

16 months.  It could have been 12 months.  Some lett ers came

17 faster than others.

18 Q When letters came, they often looked like

19 Exhibit 142?

20 A Yes, sir.  They were redacted.

21 Q And that particular exhibit is not an exaggerati on,

22 but is typical of the correspondence that he rece ived at

23 that time?

24 A It would be typical of the correspondence that I

25 recall seeing.
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 1 Q Now during that time frame did he ever receive o r was

 2 he allowed to receive photographs of his family?

 3 A He did receive photographs of his family.  I can 't

 4 tell you the exact date.

 5 Q Was he ever allowed to send a photograph of hims elf

 6 to his family?

 7 A Much later.

 8 Q Before 2009?

 9 A No, sir.

10 Q Before February of 2009?

11 A No, sir.

12 Q Now at the same time that these restrictions wer e

13 still being imposed, EC 1, Mr. Jose Padilla, was still

14 present at the Brig; is that correct?

15 A I couldn't tell you the exact date that he was - -

16 when Mr. Padilla left.

17 Q And when he left, he went into civilian custody much

18 like Mr. al-Marri did years later?

19 A Yes, sir.

20 Q And prior to his leaving the Brig, while he was at

21 the Brig did he have visitation with his mother?

22 A He had one visitation with his mother.

23 Q Could he have had as many as he wanted?

24 A He could have had additional visits.  I don't kn ow

25 that I would characterize it as many as he wanted .
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 1 Q But he was not limited?  He was not limited by t he

 2 Brig or DIA?  He was limited by his own choice?

 3 A Yes, sir.

 4 Q Was Mr. al-Marri in the total time he was at the  Brig

 5 ever allowed to have visitors other than his lawy ers or

 6 ICRC?

 7 A No, sir, excluding Brig staff.

 8 Q Yes, sir.  Begging the Court's indulgence a mome nt.

 9 THE COURT:  Take your time.  Turn the microphone

10 off.  Go ahead.

11 Q Thank you, Your Honor.  Now conditions of confin ement

12 for Mr. al-Marri clearly improved?

13 A Yes, they did.

14 Q He was permitted to have his glasses at all time s?

15 A Yes, sir.

16 Q He was permitted to have reading materials beyon d the

17 Quran?

18 A Yes.

19 Q He was permitted to have a large volume of relig ious

20 materials?

21 A Hundreds of volumes, sir.

22 Q Which actually he had his own library at the

23 permission of the Brig?

24 A Yes, sir, he did.

25 Q He was given prompt and competent medical treatm ent?
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 1 A Yes, sir, he did.

 2 Q He was allowed to correspond with his attorney a t

 3 will?

 4 A Yes, sir.

 5 Q He was eventually allowed to make phone calls to

 6 counsel?

 7 A Yes, sir.

 8 Q Which were unmonitored?

 9 A Yes, sir, unmonitored.

10 Q He was allowed to have visitation with his attor ney

11 in an open, clean, safe, comfortable environment unlike

12 what we've seen in the previous photographs?

13 A Yes, sir.

14 Q He was at least on one or two occasions allowed to

15 have an outdoor meal with his attorneys in the re creation

16 area?

17 A Yes, sir.

18 Q All those -- 

19 A Sir, that would be in the secure recreation area .

20 Q All those being incentives not by national secur ity

21 members, but by the Brig staff itself?

22 A Yes, sir.

23 Q Recommendations that Brig staff members made to

24 higher authorities?

25 A Yes, sir.
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 1 Q There were, however, some things that were never

 2 changed.  For instance, when he went to the denti st in

 3 late 2007, December of 2007 -- let's take a look at that

 4 video.

 5 (Video played) 

 6 Q Mr. Seymour, did you recognize that video?

 7 A Yes, sir.

 8 Q Where it was filmed?

 9 A Yes, sir.

10 Q Where was that, sir?

11 A That was in the dental area of the R and R area

12 inside the Brig.

13 Q Other than one occasion for medical treatment, d id

14 Mr. al-Marri ever leave the Brig?

15 A No, sir.

16 Q Emergent medical treatment?  In other words, it was a

17 procedure that couldn't be handled at the Brig?

18 A Yes, sir.

19 Q To the day that the marshals came and took contr ol

20 and custody of Mr. al-Marri at the Brig, were all  interior

21 moves, that is moves Mr. al-Marri inside the Brig  in the

22 high security area, in accordance with the video we just

23 saw?

24 A Yes, sir.  Inside the areas, in particular the h igh

25 security area, if he was leaving the housing unit  he would
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 1 have the goggles and the hearing protection.

 2 Q As well as the handcuffs, the belly chains and w hat

 3 we heard, I believe, on that audio was his leg ir ons as he

 4 walked down the hall?

 5 A Yes, sir.

 6 Q From the day he arrived in June 23 of 2003 until  on

 7 or about March 1 of 2009, was he ever told how lo ng he

 8 would be there?

 9 A No, sir.

10 Q Was he ever permitted in that time frame to have  any

11 socialization with members who were not Brig staf f or

12 interrogators, legal members or the ICRC?

13 A No, sir.

14 MR. SAVAGE:  Mr. Seymour, thank you for your

15 testimony.  Kindly answer any questions the prose cution

16 might have.

17 THE COURT:  All right.  You may proceed.  Are

18 you going to be using exhibits?

19 MS. BALTES:  No, Your Honor.

20 CROSS EXAMINATION 

21 BY MS. BALTES:  

22 Q Good afternoon, Mr. Seymour.

23 A Good afternoon, ma'am.

24 Q Mr. Seymour, the defense asked you a couple of

25 questions about the difference in treatment betwe en
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 1 Mr. al-Marri and the other two enemy combatants a t the

 2 Brig.  Were you at the Brig the entire time that the enemy

 3 combatants were housed there?

 4 A Yes, ma'am.

 5 Q And was it your job, or anyone at the Brig's job , to

 6 determine the relative threat assessment for each  of the

 7 three enemy combatants?

 8 A It was determined from outside the facility.

 9 Q So that wasn't your job?

10 A We would make a basic determination, yes, ma'am.

11 Q And were there any differences in behavior betwe en

12 Mr. al-Marri and the other two enemy combatants t hat were

13 at the Brig?

14 A Yes, ma'am.

15 Q Could you describe the behavior that you witness ed

16 for Mr. Padilla?

17 A Mr. Padilla was quiet.  He had no issues with th e

18 staff.  He never showed staff any disrespect.  He  always

19 followed all the regulations and anything and eve rything

20 he was told when he was told to do it.

21 Q And what about with Mr. Hamdi?

22 A Mr. Hamdi was even more compliant in those matte rs

23 than Mr. Padilla.

24 Q And if there were any incidents, were they repor ted

25 to you?
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 1 A I would have heard almost everything, yes, ma'am .

 2 Q And would those incidents have included behavior  that

 3 would have been considered non-compliance by the Brig

 4 staff?

 5 A Yes, sir.

 6 Q And would you -- how would you characterize

 7 Mr. al-Marri's behavior?

 8 A It varied greatly from period to period.  He cou ld be

 9 reasonably compliant or he could -- his behavior could

10 take extreme terms.

11 Q Could you describe some of the extreme terms tha t you

12 witnessed or that were reported to you?

13 A Defecation on trays, food trays, shoving food tr ays

14 back out under the door, urination on the walls a nd on the

15 food trays and the floor, shoving food into the a ir vents

16 in the cell, on occasion throwing substances at a nd on the

17 staff.

18 Q How did your staff react during those incidents?

19 A They reacted extremely professionally.

20 Q And were they required to clean up Mr. al-Marri' s

21 cell when he defecated on his tray and urinated a ll over

22 his cell?

23 A Yes, ma'am.

24 Q Could you approximate how many times that happen ed?

25 A I couldn't give you a close approximation, but i n one
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 1 instance it occurred for months.

 2 Q Did you ever witness that type of behavior from any

 3 of the other enemy combatants at the Brig?

 4 A No, ma'am.

 5 Q Now did you have certain standard operating

 6 procedures at the Brig, specifically for enemy co mbatants?

 7 A Yes, ma'am.

 8 Q And were those for security purposes?

 9 A Yes, ma'am.

10 Q The video that was shown to you with Mr. al-Marr i in

11 leg shackles and irons when he was transported ou t of the

12 SHU, was that a standard operating procedure?

13 A Yes, ma'am.

14 Q Was that put in place for the protection of

15 Mr. al-Marri?

16 A For the protection of Mr. al-Marri and the staff .

17 Q The video that you were shown of the optometrist

18 visit, was Mr. al-Marri in the SHU during that vi sit?

19 A No.  Well, he was in fact outside the SHU in the

20 reception and release area of the Brig in the den tal and

21 medical treatment area.

22 Q Any time he was taken out of the SHU, was he tak en

23 out in those -- pursuant to those standards?

24 A Yes, ma'am.

25 Q For various -- during his times of non-complianc e,



    85

 1 were there certain privileges that were suspended  by the

 2 Brig?

 3 A Yes, ma'am.

 4 Q Now you had an opportunity to review some of the

 5 other factual allegations made in the defense sen tencing

 6 memo before your testimony today?

 7 A Yes, ma'am.

 8 Q I believe you reviewed an allegation that for 35  days

 9 straight the defendant was not allowed access to the

10 outside for recreation?

11 A Yes, ma'am.

12 Q Do you remember that period?

13 A Yes, sir.  That was the period when Mr. al-Marri  was 

14 defecating on the trays, urinating on the walls, and also

15 I believe throwing substances at some staff membe rs.

16 Q Typically what were the hours that the Brig allo wed

17 Mr. al-Marri to go outside and recreate?

18 A We at first gave him two hours of recreation, ei ther

19 inside or outside.  Some of it was weather depend ent.  At

20 a later date we increased that to four hours outs ide.

21 Q Do you know the number of hours that are require d by

22 the Geneva Convention for enemy combatants like

23 Mr. al-Marri?

24 A I believe it's two hours, ma'am.

25 Q And you mentioned during the time where there wa s
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 1 extreme disruption by Mr. al-Marri, were the priv ileges to

 2 go outside completely suspended?

 3 A No, ma'am.

 4 Q How were they suspended?

 5 A Well, if his behavior warranted, i.e. he was not

 6 throwing stuff or defecating or urinating on the trays or

 7 the floor, he was offered time outside the cell.

 8 Q Was it standard operating procedure for the Brig  to

 9 surveil Mr. al-Marri for 24 hours a day, 7 days a  week?

10 A Yes, ma'am, standard procedure.

11 Q Was that standard procedure for the Brig in gene ral

12 or just for enemy combatants?

13 A If you were -- depending.  We had some areas, so me

14 cells and other areas of the facility that were 2 4-hour

15 monitored.  All of the enemy combatants areas had  24-hour

16 monitoring in every area.

17 Q And I believe there were times when your staffed

18 checked on Mr. al-Marri at 15-minute intervals?

19 A Yes, ma'am.

20 Q Is that also standard procedure?

21 A That is standard procedure, yes, ma'am.

22 Q I believe there were also times when the lights

23 remained on 24 hours a day?

24 A Yes, ma'am.

25 Q Was there a reason for that?
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 1 A Yes, ma'am.  We were -- in particular when he fi rst

 2 arrived at the Brig, one of our gravest concerns was that

 3 Mr. al-Marri might become suicidal and attempt to  harm

 4 himself.

 5 Q So the purpose of the lights on was so that your

 6 staff could observe him?

 7 A So that we could better observe him in the cell at

 8 night.

 9 Q Mr. Seymour, did the Brig provide medical servic es to

10 Mr. al-Marri throughout his entire time?

11 A Yes, ma'am.

12 THE COURT:  I'm sorry.  I didn't hear that

13 question.

14 Q Did the Brig employ medical services for Mr. al- Marri

15 during the entire period he was at the Brig?

16 A Yes, sir.

17 Q Typically how would medical services be dispatch ed to

18 see Mr. al-Marri?

19 A He would be seen a number of times a week by the

20 corpsman, medication dispense.  Also, if there wa s a

21 corpsman present and he requested to see one, we would

22 make arrangements for the corpsman to come down a nd see

23 Mr. al-Marri.

24 Q So if he had a particular complaint, he could le t

25 someone know?
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 1 A Yes, ma'am.

 2 Q And did in fact he do that?

 3 A Yes, ma'am.

 4 Q Did he have a lot of complaints?

 5 A Yes, ma'am.

 6 Q Was there a mechanism by which he could put his

 7 complaints in writing and send them to the leader ship of

 8 the Brig?

 9 A Yes, ma'am.  He could send two letters to the

10 commanding officer of the day.

11 Q Now did Mr. al-Marri receive additional privileg es

12 that general Brig population did not receive?

13 A Yes, ma'am.

14 Q Could you describe some of those for me, please?

15 A He received a laptop.

16 THE COURT:  Can we have a time frame on this?

17 I'm pretty certain he wasn't given a laptop initi ally.

18 Q Sure.  Do you remember approximately when he was

19 provided with a laptop?

20 A Probably the last year and a half he was there.

21 Q What other privileges was he provided?

22 A He was provided a several hundred volume library  in

23 Arabic text.  He was provided numerous books, rel igious

24 books on CD, provided magazines, newspapers, addi tional

25 articles that prisoners in Guantanamo were receiv ing.  He
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 1 had a compass that he could use to tell the direc tion of

 2 east any time that he wanted to.

 3 Q With respect to that, was that for purposes of

 4 prayer?

 5 A Yes, ma'am.

 6 Q And did your staff, if he asked, did you staff l et

 7 him know when prayer time was?

 8 A After a period of time, yes, ma'am.

 9 Q Was that after the DIA interrogations concluded?

10 A Yes, ma'am.

11 Q And you also described the conditions of his cel l

12 earlier.  Was there a time when his cell door was  opened

13 during days so he could be out in other parts of the SHU?

14 A Yes, ma'am.

15 Q Can you describe the other areas of the SHU he w as

16 allowed to be in?

17 A He was allowed to be in the day room, have acces s to

18 an elliptical machine, a treadmill, chin-up bars,  nice

19 padded chairs.

20 THE COURT:  Is this all in the same time frame

21 I'm assuming, the last year and a half?  Is that what

22 you're talking about?

23 A Approximately, yes, sir.

24 Q What about -- did he request visits by an imam d uring

25 the time while he was at the Brig?
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 1 A We provided an imam to Mr. al-Marri and he did

 2 request to see him on a number of occasions.

 3 Q Do you remember approximately when Mr. al-Marri first

 4 requested to see an imam?

 5 A It would -- I could not tell you exactly, ma'am.   I

 6 believe it was probably in the last two years, ma ybe

 7 before that.

 8 Q Was there a time that you yourself actually went  and

 9 purchased food, special food items for Mr. al-Mar ri?

10 A Yes, ma'am.

11 Q What type of food items were those?

12 A We purchased miswak, which is a tooth cleaning r oot.

13 It's pretty much an Arabic item.  We purchased ha lal

14 cookies and cakes.  On one occasion we purchased a case of

15 Ensure.

16 Q Mr. Seymour, you also testified that he did rece ive a

17 mattress, but not 24 hours a day?

18 A Yes, ma'am.

19 Q When the Brig provided him with a mattress, what  were

20 the hours that generally he was provided with the

21 mattress?

22 A To be honest with you, I don't remember exactly.   I

23 believe it was pretty much during the night hours  when he

24 would be sleeping.

25 Q And then it seems there were several complaints about
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 1 the temperature in his cell?

 2 A Yes, ma'am.

 3 Q Was there a separate thermostat for his control?

 4 A No, ma'am.

 5 Q So was the thermostat for the entire Brig?

 6 A It would have been building by building.

 7 Q And was there a particular temperature that the SHU

 8 had to be at for standard operating procedures?

 9 A The temperature was set at that time from 70 to

10 74 degrees, I believe, which was a Navy standard.

11 Q And we also heard testimony that there were -- t hat

12 Mr. al-Marri believed there was noxious fumes bei ng pumped

13 into his cell?

14 A Yes, ma'am.

15 Q Were there ever noxious fumes pumped into his ce ll at

16 the Brig?

17 A No, ma'am.

18 Q Are there noxious fumes around the Brig?

19 A Yes, ma'am.

20 Q Can you describe those noxious fumes?

21 A There's a large paper mill approximately 2, 2 1/ 2

22 miles from the facility.

23 Q And did you yourself smell that --

24 A Yes, ma'am.

25 Q -- every day at work?
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 1 A Yes, ma'am.

 2 Q Mr. Seymour, you testified, I believe, you have been

 3 in corrections for 35 years?

 4 A Approximately 35, yes, ma'am.

 5 Q Had you ever encountered an individual like al-M arri?

 6 A No, ma'am.

 7 Q Was the Brig responsible for -- the mission of t he

 8 Brig, did it include gathering intelligence for p urposes

 9 of threat assessments?

10 A No, ma'am.

11 Q Was it the Brig's responsibility to determine wh ether

12 Mr. al-Marri had communicated with any al-Qaeda p ersonnel?

13 A No, ma'am.

14 Q Was it the Brig's responsibility to determine wh ether

15 Mr. al-Marri had communicated with Khalid Sheikh Mohammed?

16 A No, ma'am.

17 Q One other question.  We heard testimony also, I

18 believe, that the Brig staff had taken toilet pap er away?  

19 A Yes, ma'am. 

20 Q Was there a particular reason why that was done?

21 A Yes, ma'am.

22 Q Can you describe one?

23 A He was misusing toilet paper.  One of the things  he

24 would do would be to take the toilet paper and th row it

25 over the lens of the camera so we were not able t o observe
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 1 him.

 2 MS. BALTES:  Thank you.  No further questions.

 3 THE COURT:  Thank you.  Mr. Savage, any

 4 re-direct?

 5 MR. SAVAGE:  Yes, Your Honor.  Thank you for the

 6 opportunity.

 7 RE-DIRECT EXAMINATION 

 8 BY MR. SAVAGE:  

 9 Q Good afternoon again, Mr. Seymour.  It was

10 painstaking this morning to see the very well def ined logs

11 that you and your staff kept, those daily general  ledger

12 logs, the shower logs, the recreation logs, the p assdown

13 logs, the meal logs.  Who maintains those logs?

14 A I'm sorry?

15 Q Who maintains those logs?

16 A They're maintained at the Brig.

17 Q And how did Mr. al-Marri's defense team obtain

18 permission to look at those logs?

19 A If I'm not mistaken, it was through the Justice

20 Department.

21 Q The very people who just questioned you?

22 A Yes, sir.

23 Q Who have access to those logs?

24 A I believe so.

25 Q Yet in your testimony you didn't provide one dat e,
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 1 not one date associated with your testimony?

 2 A No.

 3 Q Now the truth is that all the questions you were

 4 asked this morning regarding conditions of confin ement had

 5 nothing to do with Mr. al-Marri's obedience to th e rules

 6 and regulations of the Brig.  Those conditions of

 7 compliance, no glasses, no opportunity to see out side, no

 8 opportunity to see inside, no mattress, no chair,  no warm

 9 meals, on and on and on that this Court was bored  with the

10 facts and details of this morning --

11 THE COURT:  I was not bored with them, counsel.

12 Don't put words in my mouth.  That's not correct.

13 Q I'm sorry.  That the Court listened to this morn ing

14 attentively had nothing to do with the Brig but h ad to do

15 with a directive of DIA?

16 A Yes, sir.

17 Q Now once the Brig exercised its custody and cont rol

18 of Mr. al-Marri, things were not perfect?

19 A No, sir.

20 Q But that was in 2005, late in 2005, and 2006

21 primarily?

22 A Yes, sir.

23 Q And at that time, against your wishes, Mr. Seymo ur,

24 and against the Brig staff recommendation, your c olleagues

25 and boss, the Four Star, denied any privileges to
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 1 Mr. al-Marri?

 2 A For a period of time, yes, sir.

 3 Q And it was in that period of time after the depa rture

 4 of DIA when he was still in an all hardened cell without

 5 mattress, without pillow, without chair, without anything

 6 that his form of communication turned out to be b odily

 7 fluids?

 8 A By and large, sir.  He did have the mattress and  the

 9 chair for part of that period of time.

10 Q Now the medical services made recommendations ab out

11 his conditions of confinement; is that correct?  You've

12 seen the video.

13 A Yes, sir.

14 Q And they were denied in the time frame in which we

15 showed this morning, 2005?

16 A He did have the -- I think the reference is in f act

17 toward a Posturepedic type mattress.  He had it a nd then

18 he lost it and he had it and he lost it.

19 Q The testimony you gave about he was provided wit h

20 several volumes, hundreds of volumes of religious

21 materials --

22 A Yes, sir.

23 Q The United States Government Department of Defen se or

24 Department of Justice never provided him with one  book;

25 isn't that correct?
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 1 A No, sir.  We in fact did provide him with

 2 approximately $7,000 worth of books.

 3 Q Through ICRC and his defense counsel?

 4 A No, sir.  These books were in fact purchased by the

 5 facility.

 6 Q One moment, please.  You said that he was treate d

 7 differently to a general question asked by the

 8 Government's representative than Mr. Padilla.  In  the time

 9 frame that was referenced in this morning's testi mony,

10 that is in 2003, 2004, those were under the direc tives of

11 DIA, were they not?

12 A Yes, sir.

13 Q And those distinctions were not based on behavio r,

14 but based on the needs and purposes of the DIA's

15 involvement?

16 A They were based on a request of the DIA, sir.

17 Q And when you responded to the Government's

18 representative that he eventually received these books and

19 other privileges such as a television, that was d one in

20 the last 18 months at most, perhaps in the last 6  months

21 that some of those privileges came to be?

22 A Some of those privileges were later.  A number o f

23 them were from 16 to 20 months.

24 Q But most of them were in the time frame we discu ssed

25 in this morning's testimony?
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 1 A Not the early time frames.

 2 Q In 2003, 2004, 2005 and 2006.  At your urging, h e got

 3 a newspaper in 2007?

 4 A Yes, sir.

 5 Q And that newspaper contained classified ads, the

 6 obituary column and the sports page?

 7 A Yes, sir.

 8 Q No news in the newspaper, nothing.  That newspap er

 9 wasn't the New York Times.  It was a local paper,  correct?

10 A Yes, sir.

11 Q And there was no news given to him?

12 A No, sir.

13 Q When he eventually received a television, which was

14 in the last 12 to 14 months of his presence there , he was

15 restricted in what he could see?

16 A Yes, sir.

17 Q The computer that he was given was used for what

18 purpose?

19 A Religious text study and he did some other basic

20 stuff.  He received some other programs that he c ould use

21 that he utilized in his study.

22 Q Did he use it to write correspondence to his

23 attorneys?

24 A Sir, that I don't know.

25 Q Was the intent of providing these privileges to
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 1 Mr. al-Marri, Brig staff's intention, to reduce t he

 2 boredom, the desolation, isolation that he existe d in?

 3 A Yes, sir.

 4 Q Did any other person in the Brig, UCMJ side, eve r

 5 experience that deprivation of socialization?

 6 A If you're speaking of being placed in the SHU ar ea by

 7 themselves, no, sir.

 8 Q And you addressed to the Government's representa tive

 9 a short while ago that there was surveillance on the UCMJ

10 side of the Brig?

11 A Yes, sir.

12 Q In fact, that is limited to the detention facili ty

13 within the UCMJ side?

14 A It is, sir.

15 Q And that the common, ordinary, everyday inmate o n the

16 UCMJ side is not under surveillance 24/7?

17 A No, sir, they are not.

18 Q Beg the Court's indulgence one moment, please.  The

19 restriction of Mr. Padilla to meet with outsiders , family

20 members, others in the community who may have bee n

21 interested other than ICRC and his defense team, that was

22 not punitive or was it punitive?

23 A No, sir, it was not punitive.

24 Q The phone calls that he was denied up until the one

25 phone call he received in 2008 and his second pho ne call
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 1 he got in 2009, that was not punitive based on hi s

 2 behavior, was it?

 3 A No, sir.  Sir, could I correct one thing that I

 4 mentioned earlier?

 5 Q Certainly.

 6 A In the cells proper, the only cells that are

 7 monitored are in the Brig lockup area.  However, all of

 8 the common areas inside the housing units and man y other

 9 areas have common monitoring.

10 Q I think the question -- and correct me if I'm

11 wrong -- that the Government representative asked  was are

12 the other inmates 24/7?

13 A Not in cell.  Only in the other housing unit, th e

14 disciplinary housing unit.

15 Q The type of video we saw today where every movem ent,

16 biological need, sleep, daily activity is just in  the

17 special housing unit for detainees?

18 A There are several cells in that other housing un it

19 where we would place people that have to be detai ned for

20 one reason or another that do have monitoring.

21 Q One moment, please.  At the time of Mr. al-Marri 's

22 departure from the custody of the Brig, including  the time

23 that he was under the marshal's custody there, ha d you

24 observed a change in his attitude, his demeanor i n terms

25 of his respect for the rules and regulations of t he Brig?



   100

 1 A Yes, sir.

 2 Q And at the time of his departure, was he an

 3 exemplary -- I guess there's no such thing as an exemplary

 4 enemy combatant -- but was he acting at least in those

 5 times, in the later years that you have reference d where

 6 his conditions improved, let's say from 2006 forw ard, his

 7 attitude, his compliance, his respect and what-no t, had it

 8 markedly changed consistent with the change of hi s

 9 conditions of confinement?

10 A Yes, sir.

11 MR. LUSTBERG:  Thank you, Mr. Seymour.

12 THE COURT:  Any re-cross?

13 MS. BALTES:  No, Your Honor.

14 THE COURT:  Thank you very much, sir.  You may

15 step down.  I assume there's no possibility of re calling

16 this witness.  Is that right?

17 MR. SAVAGE:  Your Honor, no, there is not.

18 (Witness excused) 

19 THE COURT:  Call your next witness, please.

20 MR. LUSTBERG:  Major John Pucciarelli.

21

22

23

24

25
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 1 JOHN PUCCIARELLI, 

 2 Having been first duly sworn, was examined and

 3 testified under oath as follows:

 4 DIRECT EXAMINATION 

 5 BY MR. LUSTBERG:  

 6 Q Good afternoon, Commander.  For the benefit of t he

 7 court reporter, it probably would be a good idea for you

 8 to spell your last name.

 9 A P-U-C-C-I-A-R-E-L-L-I.

10 Q Sir, how are you employed?

11 A Sir, I'm employed by the United States Navy.

12 Q And at what rank and what are your current dutie s?

13 A My rank is Commander, pay grade 05.  I'm current ly a

14 military professor stationed at the Naval War Col lege in

15 Newport, Rhode Island.

16 Q Was there a time when you were employed at the

17 Consolidated Naval Brig in Charleston, South Caro lina?

18 A Yes, sir.  That's correct.

19 Q And when was that?

20 A I came on board December 1, 2006 until December 4 of

21 2008.

22 Q And what was your -- what were your duties there ?

23 A My initial duties were as an executive officer.  I

24 served as the executive officer from around the 8 th of

25 December approximately 2006 until July 3, 2007, a t which



   102

 1 time I fleeted up to the commanding officer posit ion and

 2 filled that position until I departed in December  of 2008.

 3 Q Just for the benefit of the Court, if you could

 4 briefly summarize your experience prior to arrivi ng at the

 5 Brig.  I know it's not so easy to do it briefly.  Just

 6 work backwards.  What had you been doing before t hat,

 7 before you came to the Brig?

 8 A Do you want to go back my entire military career ?

 9 Q How about we just take right before the Brig and  I'll

10 cut you off when we've heard enough.

11 A Before coming to the Brig I was stationed at the

12 Naval Consolidated Brig at Miramar, which is in S an Diego,

13 California, and out there I served as the Directo r of

14 Clinical Services for a short period of time.  I was also

15 the acting executive officer of the Brig there in  Miramar.

16 Q And let's go one more.  Before that?

17 A Prior to that I was a student at the Naval War

18 College in the College of Naval Commanding Staff.

19 Q How long overall have you been in the Navy?

20 A 20 years and 2 months.

21 Q And were you in the Marines before that time?

22 A I was a Marine Corps option candidate when I was  in

23 the Naval ROTC program.

24 Q Thank you.  Do you know Mr. al-Marri?

25 A Yes, sir, I do.
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 1 Q Do see him here in court?

 2 A Yes, sir, I do.

 3 Q How did you come into contact with Mr. al-Marri?

 4 A When I reported on board as the executive office r, I

 5 sat in on any meetings dealing with the enemy com batant

 6 mission so that gave me my initial familiarity wi th

 7 dealing with the enemy combatant mission.  Then a s

 8 commanding officer I had more interaction with

 9 Mr. al-Marri.  Primarily it was written communica tion.  He

10 was allowed to submit chips to the commanding off icer to

11 discuss different issues in written format.

12 Q We'll come back to that in moment.  With respect  to

13 the enemy combatant mission, at the time you arri ved was

14 he the only enemy combatant there at the Brig?

15 A That's correct.  We only had the one, sir.

16 Q And just back to these chits, would you describe  for

17 the benefit of the Court what a chit is?

18 A A chit is an item that we use in the United Stat es

19 Navy.  Any sailor can submit a chit up the chain of

20 command for various administrative reasons.  So w e found

21 that as a good mechanism by which Mr. al-Marri co uld also

22 communicate with the chain of command and to also  keep a

23 written record of those communications.

24 Q When he would submit a chit to you, how would yo u

25 respond to that?
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 1 A It would work its way up through the chain, thro ugh

 2 the special housing unit chain.  If there were th ings in

 3 there that they could handle, you know, if it was

 4 something that could be handled at a lower level,  they

 5 would do their best to take care of it.  Otherwis e it

 6 would work its way up through the chain and ultim ately

 7 make it to my desk.  We did our best to turn them  around

 8 as quickly as possible.  Sometimes it took more t ime than

 9 others.  Some of them were requests to speak with  counsel.

10 We could turn those around fairly quickly.  Other s

11 required us to go to higher authority for guidanc e.

12 Q And would you respond to him likewise in writing ?

13 A That's correct.  Yes, sir.

14 Q Now tell me if I have this right.  He sent a fai r

15 number of chits up the chain of command to you; i s that

16 right?

17 A Yes, sir.  It was approximately in my time about  332

18 chits.

19 Q Approximately?

20 A Yes.

21 Q And you would always respond to those as require d,

22 right?

23 A That's correct.  

24 Q Sort of became pen pals, didn't you?

25 A Some of them were more detailed.  Some of them w ere
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 1 comments noted.  Some of them gave more detail on  what we

 2 were doing to try to resolve particular situation s.

 3 Q We'll come back to that.  Back to the special ho using

 4 unit, which is -- Mr. al-Marri was housed in the special

 5 housing unit or the SHU; is that correct?

 6 A That's correct.

 7 Q And was he the only resident of the SHU at the t ime

 8 that you were the commander of the Brig?

 9 A That's correct, sir.

10 Q Did he have any communications with any other in mates

11 at the Brig whatsoever?

12 A He did not have communication with any other

13 prisoners at the Brig, no, sir.

14 Q Did he have communications with anybody outside of

15 Brig personnel, his attorneys and the ICRC, Inter national

16 Committee for the Red Cross?

17 A Other than communications with his family at the  time

18 that those were authorized.

19 Q That's later on?

20 A Later on in my term, yes, sir.

21 Q We'll talk about that.  Now during your time the re,

22 if you could explain to the Court, how did Mr. al -Marri's

23 conduct change in your view?

24 A How did it change?  When I first took command in

25 July, we started to see some disciplinary reports ,
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 1 primarily related to issues with food, things wit h

 2 blocking cameras, some disrespectful communicatio ns to

 3 staff, not necessarily following directions of st aff right

 4 away, and so there was about six chits or DRs,

 5 disciplinary reports, that occurred early on in m y term as

 6 command officer, but those fairly quickly subside d.  I

 7 think there was total of about 12 or 13 disciplin ary

 8 reports that were issued during my time in comman d.

 9 Q When you say they fairly quickly subsided, did h e

10 cease -- explain what happened.

11 A Those initial half dozen or so were related to s ome

12 food issues with the preparation of meals, the ha lal

13 preparation of meals.  And we were preparing them  in that

14 fashion, but my assumption is in his mind he wasn 't a

15 hundred percent certain that we were preparing th ose meals

16 that way, although I tried my best in writing to make it

17 known that we were preparing it to the best of ou r ability

18 in halal fashion. 

19 Q So did something happen that caused him to becom e

20 satisfied that in fact you were doing the best yo u could

21 in that regard?

22 A My senior staff and I really racked our brains o n

23 this, on how we could demonstrate to him that we were

24 preparing the meals in accordance with his religi ous

25 guidelines, and we came up with an idea of giving  him a
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 1 tour of our facility, the meal preparation facili ty, and

 2 having my food service officer give basically a b riefing

 3 on how the meals were prepared.  So we arranged f or --

 4 after hours, once the facility was locked down an d taps

 5 had been sounded and prisoners were all in their racks, it

 6 was very late at night and we transported him to the

 7 enlisted dining facility and we showed him how me als were

 8 prepared.  Now I was not there for that.  I obser ved it

 9 all on camera from our control center.  But my se nior

10 staff accompanied him to that location.

11 Q And once he had had that, once he had had that t our

12 of the galley, were there any -- after that were there any

13 disciplinary problems at all with Mr. al-Marri re garding

14 food?

15 A We used that tour in conjunction with a meeting with

16 our imam to help to clarify any questions that he  might

17 have and it was after we went through that that m eal

18 related issues subsided and I do not recall that becoming

19 an issue again during the remainder of my time in  command.

20 Q So do you remember about when, Commander, that w as,

21 that tour of the galley?

22 A I believe it was immediately following Ramadan i n

23 2007, so it would have been October time frame,

24 mid-October of 2007.

25 Q By the way, you mentioned Ramadan.  You also had
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 1 earlier mentioned that there had been some discip linary

 2 problems with respect to Mr. al-Marri covering th e

 3 cameras, the videotaping of him in his cell.  Do you

 4 recall that?

 5 A Yes, sir.

 6 Q Was that at all related to Ramadan as best you c an

 7 recall it?  That is was he -- I'm sorry.

 8 A It was in and around the time of Ramadan as I re call.

 9 Q And was it -- do you recall whether he was cover ing

10 cameras so he could pray in privacy at that time?

11 A I think, as he had related to my senior staff du ring

12 their meetings with him, it was a protest of sort s.

13 Q Protesting --

14 A Protesting that we were not providing his meals in

15 halal fashion.

16 Q I see.  Thank you.  In any event, were there oth er

17 ways during the time that you were there that you

18 attempted to make Mr. al-Marri's life a little bi t better?

19 A We worked to provide him with additional items f or

20 recreation.  He was very much into physical fitne ss.  We

21 had already provided him with a treadmill and ell iptical

22 trainer, so he had access to that.  We obtained a  weight

23 machine for him to work out on.  We had increased  his

24 access to Islamic or religious texts and I think

25 ultimately we brought him up to over 500 volumes that he
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 1 had access to, a hard copy of volumes that he cou ld do his

 2 religious studies.  And towards the very tail end  of my

 3 tenure there, we had even obtained clearance to g et

 4 Islamic texts on CD which provided -- I believe t he figure

 5 was close to 12,000 volumes of material that he c ould

 6 read.  He also had access to our Brig library whi ch had a

 7 couple thousand volumes, so he could pick and cho ose from

 8 that.  He had access to movies.  He was allotted -- we

 9 gave him a list, a movie list, basically the same  movies

10 that we made available to our own military prison ers.  He

11 could pick and choose from that list.

12 Q Were there any types of initiatives that you sou ght

13 to undertake with Mr. al-Marri to improve his con ditions

14 in which you made recommendations that were rejec ted from

15 higher up in the chain of command?

16 A We had pressed hard for communication with famil y and

17 more communication outside.  It did ultimately ge t

18 approved.  It was -- it took some time and it too k a

19 number of times going back and forth just to get status

20 updates, but we ultimately did obtain the clearan ce to go

21 ahead and arrange for phone calls to his family.

22 Q If you would, can you tell the Court what exactl y

23 happened when ultimately Mr. al-Marri obtained pe rmission

24 to speak to his family by telephone?

25 A There were a lot of logistics involved.  It was
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 1 fairly easy for us at the Brig to set up and make  the

 2 arrangements for the phone call on our end, but t here was

 3 a lot of logistics involved with making contact w ith his

 4 family overseas.  So there was a lot of work that  had to

 5 be done by other agencies and a lot of work beyon d our

 6 control in order to make that communication with his

 7 family.  And I believe ultimately when they did m ake

 8 communication or contact with his family to make these

 9 arrangements, it was discovered that his father h ad passed

10 away a number of months prior.

11 Q When that happened, did you write a letter to

12 Mr. al-Marri?

13 A Yes, I did.  I consulted first with our imam.  I  was

14 away at the time when we got word of that.  I wan t to say

15 it was April 2008 time frame when we were looking  to

16 coordinate that.  I was away at my headquarters.  I

17 received immediate notification from my senior st aff.  We

18 worked to have an imam flown out from Chicago, fr om Great

19 Lakes, to be there and his attorney, Andy Savage,  came out

20 to pass the word to him of this discovery.  And, yes, I

21 did, I wrote a formal letter to Mr. al-Marri.

22 Q Let me show you what's already been marked as De fense

23 Exhibit 80.  If you could, just for the benefit o f the

24 Court, just read it.  Well, anyway, it's up there .  What

25 was your purpose in writing this letter, Commande r?
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 1 A Because the decision had been made that commandi ng

 2 officers would not have direct contact with the e nemy

 3 combatants so that we could maintain some distanc e when it

 4 came to making decisions.  As I mentioned earlier , all the

 5 communications back and forth were in writing.  I f there

 6 was a prisoner -- often times we had prisoners on  the

 7 military side of the house where parents or a ver y close

 8 relative died and our chaplain would make contact  and I

 9 would also make contact with them.  It was more o f a

10 personal -- I could do it one-on-one with one of our

11 military prisoners, so this is not unlike anythin g I would

12 have done with one of our military prisoners.  Bu t I

13 wanted to take an opportunity to let him know tha t we were

14 thinking of him, anything that he needed to help him

15 through the difficult time, hearing the difficult  news.

16 Q By this time you had established sort of a

17 relationship with Mr. al-Marri, hadn't you?

18 A Of sorts, yes, sir.

19 Q Not in person because you hadn't spoken to him i n

20 person by that time, had you?

21 A No, sir, I had not.

22 Q And that relationship was through the various ch its

23 that he would write, they would work their way up  to you

24 and your responses to him; is that correct?

25 A That's correct.
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 1 Q And in the course of that relationship that you had

 2 with him, did you discover, for example, that he had a

 3 sense of humor?

 4 A On occasion some of the communications were humo rous,

 5 yes, sir.

 6 Q Can you think of an example?

 7 A There was one occasion where I guess some grass was

 8 growing up a little high in his recreation area a nd he had

 9 sent up an ad from Home Depot that had a weed wha cker

10 there and he said, you know, if we purchased it f or him he

11 would take care of that for us, along with a fee schedule,

12 I guess, that he would take care of any lawn main tenance

13 for us.

14 Q Was he respectful to you in the course of your

15 correspondence with him?

16 A Mostly.  You know, there was some times where I saw

17 that there was some frustration in his writing, b ut I

18 never took it as being totally disrespectful.  I could see

19 he was experiencing some frustrations.

20 Q And did he express gratitude to you in terms of the

21 various initiatives you were undertaking to make his

22 otherwise isolated life more tolerable there at t he Brig?

23 A There were a couple of chits that I can recall w here

24 he did send notes of thanks for when we provided him with

25 additional texts, when we provided him with acces s to a
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 1 computer that had been cleared from higher author ity, but

 2 he thanked us for providing that to him.  There w as a time

 3 where I cleared some photographs of his children to be

 4 passed to him, so he provided a letter of thanks for that

 5 fact.

 6 Q As a general matter -- and I asked you this earl ier

 7 as to whether he had changed and you talked about  his

 8 disciplinary record having improved in light of a ll these

 9 initiatives that you had undertaken.  Did you not ice a

10 change in his attitude as a general matter toward s

11 personnel at the Brig and towards his captivity a s it

12 were?

13 A During my time in command, I always noted him to  be

14 respectful.  He had good interaction with staff.  He never

15 directly threatened staff.  One item that I found

16 particularly interesting was there was a time whe re he was

17 going to dump his food tray and he warned one of the

18 guards that he was going to do that and asked him  to step

19 aside so he wouldn't -- so the guard wouldn't get  anything

20 on his uniform.

21 Q Finally, there came a time when you -- as you

22 reported, you're no longer at the Brig, so there came a

23 time when you left your command post at the Brig,  correct?

24 A That's correct.

25 Q And when was that again?
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 1 A That was in December of 2008.

 2 Q And did you meet with Mr. al-Marri in connection  with

 3 your departure from the Brig?

 4 A I did.  I made a decision to go and meet with hi m

 5 one-on-one, face-to-face.  This was an individual  I had

 6 been communicating with in writing for some perio d of

 7 time.  I wanted a brief meeting with him to sit d own and

 8 explain that there was going to be a change of co mmand,

 9 that he could expect to be hearing from a new com manding

10 officer, one who had worked alongside me and had been

11 trained by me, but of course every commanding off icer has

12 a different approach and that he could -- might e xpect

13 some changes in policy and things like that to co me now,

14 but just if he would please be patient with those  and give

15 the new commanding officer an opportunity to basi cally

16 ramp up and learn the new position.

17 Q What did he say?

18 A He was agreeable to that and he was pleased that  I

19 took the opportunity to come down and meet with h im.  He

20 seemed very pleased to have an opportunity to mee t with

21 me.

22 Q And did you subsequently learn whether he in fac t

23 fulfilled his promise to give the new CO a chance  to ramp

24 up as you say?

25 A I talked to the new CO on a number of occasions
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 1 following my departure and the new commanding off icer

 2 never gave me any indication of any difficulties after we

 3 changed command.

 4 Q Just two other areas and then I'll let you go.  One

 5 is, I think I understood what you said before, bu t were

 6 there any examples during the time that you were CO at the

 7 Brig of Mr. al-Marri acting in any sort of violen t manner?

 8 A No, sir, I did not note any incidents of violenc e

 9 during his detention.

10 Q Finally, am I right that one of the things that

11 occurred during the time that you were CO is that

12 Mr. al-Marri got a television set?

13 A That's correct.

14 Q And I don't know whether you were here.  There w ere

15 limits to what he could watch on TV, correct?

16 A That's correct.

17 Q And his television watching habits in fact were

18 monitored by the staff at the Brig; is that corre ct?

19 A Yes, sir.

20 Q You are aware he liked, for example, to watch NA SCAR?

21 A Yes, sir.

22 Q You did become aware of that?

23 A Yes, sir.

24 Q And were you aware of an incident in which

25 Mr. al-Marri turned his television so that on Sup er Bowl
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 1 Sunday some of the guards who really wanted to wa tch the

 2 Super Bowl could watch the Super Bowl on his TV, otherwise

 3 they would miss it?

 4 A I heard that after the fact.  I heard about that

 5 sometime after the fact, yes, sir.

 6 MR. LUSTBERG:  Thank you very much.  I have

 7 nothing further for the witness.  Thank you very much.

 8 THE COURT:  Thank you.  Any questions?

 9 MS. BALTES:  No questions from the Government.

10 Thank you, Your Honor.

11 THE COURT:  Thank you very much.  You may step

12 down.

13 (Witness excused) 

14 THE COURT:  Do you have any other witness to

15 present?

16 MR. LUSTBERG:  We don't, Your Honor.

17 THE COURT:  Do you have any witnesses?

18 MR. RISLEY:  Yes, we have one, Your Honor.

19 DEBORAH KAY SIRRATT, 

20 Having been first duly sworn, was examined and

21 testified under oath as follows:

22 DIRECT EXAMINATION 

23 BY MR. RISLEY:  

24 Q Will you state your name?

25 A Deborah Kay Sirratt.
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 1 Q Can you spell your last name?

 2 A S-I-R-R-A-T-T.

 3 Q What is your occupation?

 4 A Psychologist.

 5 Q And we can tell by your uniform you're serving i n the

 6 military; is that correct?

 7 A Yes, sir.

 8 Q In the Air Force?

 9 A Yes, sir.

10 Q What is your rank?

11 A Major.

12 Q Would you tell us a little bit about, in summary

13 fashion, about your professional education?

14 A I have a bachelor's degree in international stud ies

15 and Russian Slavic studies, I have a master's deg ree in

16 psychology and a Ph.D. in psychology.

17 Q Where did you obtain your Ph.D.?

18 A University of Memphis in Memphis, Tennessee.

19 Q Could you tell us a little bit about your

20 post-doctoral training, professional training,

21 particularly as it relates to terrorist psycholog y?

22 A I completed a residency at Wilford Hall and then  I

23 received training, Behavioral Science Consultatio n Team

24 training, for three weeks in October of 2007 down  at Fort

25 Huachuca, Arizona.
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 1 Q Did that relate to terrorists or terrorism?

 2 A Correct.  That training was actually a three-wee k

 3 required training before I went down and served a t

 4 Guantanamo Bay, Cuba.

 5 Q Do you have any professional certifications or

 6 licenses?

 7 A Yes.  I'm licensed to practice psychology in Ari zona.

 8 Q Will you give us an idea about your professional

 9 experience as a psychologist?

10 A I've served in several capacities:  Clinical

11 psychologist for individual therapy, group therap y, family

12 therapy, as well as administrator, served as clin ical

13 director, served as surgeon general in my jobs, a nd

14 currently I'm a student at Air Command and Staff College

15 in Maxwell.

16 Q Do you know the defendant in this case, Ali al-M arri?

17 A Yes, I do.

18 Q Do you see him here in the courtroom?

19 A Yes, I do.

20 Q When and how did you first become acquainted wit h the

21 defendant?

22 A I was stationed -- I started PCS actually to the

23 Naval Brig in Charleston in September of '05, bec ame aware

24 of Mr. al-Marri being held at the Brig.  I did no t start

25 to actually interact with him until around July o f 2006.
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 1 My predecessor in the position as clinical direct or was

 2 PCS-ing, so someone needed to take over the role that he

 3 held so I was told, "Major Sirratt, you're going to be

 4 taking on that role.  Let me tell you about it."  And I

 5 was introduced to Mr. al-Marri and --

 6 Q What is PCS-ing?

 7 A I'm sorry.  Let me explain PCS-ing.  My predeces sor,

 8 the Major that was there, decided that he was goi ng to

 9 move.  He got an assignment.  And military basica lly

10 decided they were going to send him to Guam and s o I took

11 over his role as clinical director, so I was in c harge of

12 both medical and clinical care at the Brig in Cha rleston.

13 Q And that included the defendant; is that right?

14 A Correct.  It included the regular prison populat ion

15 and included Mr. al-Marri.

16 Q Now will you elaborate a little bit on your role , the

17 role you assumed with respect to the defendant in

18 particular?

19 A The role I assumed was being in charge of all hi s

20 medical and clinical care and that was basically making

21 sure his day-to-day medical care was taken care o f.  If

22 there were any clinical issues that needed to be taken

23 care of, that was my responsibility as well.

24 Q And did you do that through personal contact wit h the

25 defendant?
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 1 A My responsibility, as it was explained to me, wa s to

 2 be available to go down and, according to the Maj or I

 3 replaced, go down and check on Mr. al-Marri weekl y and to

 4 see if his medical needs were being taken care of .  And so

 5 I was introduced to Mr. al-Marri.  In the first m eeting I

 6 had, Mr. al-Marri was very kind and said, "I appr eciate

 7 you coming down here, but I really would prefer n ot to

 8 speak to a woman.  I would prefer to speak to a m ale."

 9 Q Did you ultimately have the opportunity to have

10 meetings with the defendant in person?

11 A Yes, I was.

12 Q Tell us what brought that about.  How did things

13 change and why?

14 A The initial meeting actually came about there wa s

15 another Major there that was actually in charge o f

16 responsibility for the SHU and -- 

17 Q By SHU, that means what?

18 A Special housing unit.  That was the name that wa s

19 given to where Mr. al-Marri was located.  So spec ial

20 housing units works out to be SHU.  He was respon sible for

21 security for that area and he accompanied me to i ntroduce

22 me to Mr. al-Marri and said, "This is the new Maj or."

23 This is the new Captain actually.  I was a differ ent rank

24 at the time.  He said, "Give her a chance.  She's  a good

25 person.  Talk with her."  Again, Mr. al-Marri was  very
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 1 kind and said, "Thank you, but I really don't wan t to meet

 2 with a woman."

 3 And my understanding, although I didn't witness

 4 these interactions, was the Major continued to sa y, "Hey,

 5 give her a chance.  She's a nice person."  Again,  this is

 6 what I was told.  And I continued to go down and watch

 7 interactions with Mr. al-Marri and this particula r Major.  

 8 Eventually Mr. al-Marri requested to speak to me

 9 and he requested to speak to me about medical iss ues, so I

10 went to speak to Mr. al-Marri.  And it took a cou ple of

11 months before he was willing to speak to me, but I did go

12 down and speak to him for a short period of time to

13 discuss the medical issues he was concerned about .

14 Q Then after that initial successful contact, will  you

15 tell us over what time period or periods you had personal

16 interaction with the defendant?

17 A I'm not sure of the exact date he actually reque sted

18 to see me.  I want to say it was late fall perhap s of '06,

19 but maybe it was every week to two weeks I went d own to

20 see him and talked to him about different issues that he

21 would address and would want me to, you know, tak e time to

22 talk about regarding medical issues.  That was pr obably

23 from maybe November of '06 through September of ' 07 when I

24 deployed to Guantanamo Bay, Cuba.  Then I followe d up with

25 him when I came back from Cuba.
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 1 Q When did you come back?  When was your next cont act

 2 after you left for Guantanamo Bay?

 3 A Unfortunately my last contact was in September o f

 4 '07, I deployed, and the last contact that I had with

 5 Mr. al-Marri was in, I believe, June of '08.

 6 Q So there was a gap and then you had one visit, i s

 7 that right, in June of '08?

 8 A Correct.

 9 Q Now you have made reference to weekly sessions.  Were

10 you successful in having weekly sessions with him  during

11 the time period before you left for Guantanamo?

12 A I would not say every week, but almost every wee k.

13 Sometimes it was every two weeks.  It was almost every

14 week.

15 Q Will you give us some idea of how long these ses sions

16 were when you would sit down and talk with him?

17 A The shortest one I think we had was that initial

18 session where it was 7 minutes where he was again  very

19 kind, said, "Hey, I really don't want to talk to a woman."

20 The longest one I think was up to an hour and a h alf, hour

21 and 40 minutes.  So they kind of varied depending  on what

22 Mr. al-Marri wanted to talk about.  We talked abo ut all

23 kinds of different issues, mostly focused on medi cal

24 concerns, but we did talk about other things, rel igion,

25 history, other issues.
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 1 Q Now what was really your purpose in engaging him  in

 2 discussions like that on religion, history or oth er sorts

 3 of things?

 4 A It was honestly what he wanted to talk about.

 5 Basically what we talked about, we kind of starte d going

 6 down lists and he would have a list of things tha t he

 7 would like to talk about and so we started out wi th a list

 8 of these are the issues I want to talk about.  An d from

 9 the last time that we talked about, it was kind o f a

10 follow-up and then the last part of the list was,  okay,

11 these are the new issues I would like to talk abo ut.  

12 And sometimes in there, depending on what we

13 were talking about, something would trigger us ta lking

14 about history or something, you know, would trigg er us

15 talking about -- you know, for instance, one time  we

16 talked about Turkey or a couple of times we talke d about

17 Turkey.  I happened to be stationed in Turkey bef ore.

18 There might have been something in the news, you know,

19 that came up in topic of conversation, so we happ ened to

20 talk about that.  So sometimes even though we had  had a

21 list we were going to go by and he had it written  down and

22 we would go over it step by step, there might be something

23 else that would come up as a topic of conversatio n.  So

24 that's kind of how those things came up.  We gene rally

25 went by a list, item by item on a list that he wo uld come
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 1 up with.

 2 Q He would develop the list and you would go down his

 3 agenda?

 4 A Right.

 5 Q Now is it fair to say that your role included no t

 6 just the physical, medical aspects of his conditi on, but

 7 also assessing his mental health?

 8 A It was an unofficial assessment.  From the very

 9 beginning, he was very clear to me -- he made it very

10 clear to me that he really didn't believe in -- a s he

11 joked with me, he said he didn't believe in head doctors.

12 It was our little joke.  More than once he would say that

13 I was the head doctor.  You know, my being a psyc hologist,

14 you know, head doctor, and then head doctor in te rms of I

15 was in charge of medical.  That would be our joke .  And on

16 more than one occasion we talked about the fact t hat I was

17 the quote/unquote head doctor.  Sometimes he woul d write

18 notes to me and give them to the SHU staff and th ey would

19 give them to me and it would be "head doctor".  I  was the

20 head doctor.

21 So he was very clear that he kind of really

22 didn't believe in psychology.  He really didn't s ee the

23 need for it.  And very clearly he was seeing me a s the

24 person in charge of medical.  So when I talked to  him, it

25 was in the role as the person in charge of medica l, but I
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 1 also made sure that I assessed in terms of how wa s he

 2 doing, how was he getting along, those activities  of daily

 3 living that I would do with any person that I was  seeing

 4 to make sure he was doing okay.

 5 Q Now in the course of these meetings, were there

 6 occasions in which the defendant would raise vari ous

 7 complaints that he had about Brig personnel, the way he

 8 was being treated, conditions of his confinement?

 9 A Absolutely.  Different issues that would pop up,

10 problems.  If there were issues with different no ises, if

11 there was a problem with a particular staff membe r, if

12 there were complaints with somebody.  Maybe they were

13 being louder than normal.  Maybe they were shutti ng the

14 door too loudly, like the sliding doors, mechaniz ed doors

15 that slid closed and open.  Somebody that was may be being

16 a little noisy when he was trying to sleep.  Thin gs like

17 that he would definitely bring up to me.  Maybe b eing a

18 little slow to get magazines and stuff like that.   Those

19 kind of issues he would definitely bring up to me .

20 Problems with medical staff on when the results w ere

21 coming back from different lab work, things like that.  He

22 was definitely bringing those up and I would try to take

23 that information and I would go investigate.

24 Even if it didn't have to do with medical, I

25 would try and investigate and find out from the s taff that
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 1 sat there every day what's going on, try to find out from

 2 the leadership if there was some issue that I nee ded to

 3 find out what's going on, is there a bigger issue .  I

 4 would talk to my medical staff.  What's going on with the

 5 lab work?  Do we need an update?  Is it updated i n our

 6 computer system?  Do we just need to give him an update or

 7 is it not actually being registered in our comput er

 8 system?  So that's why we would go over it every week.

 9 You know, this is the update for that lab work.  Or, no,

10 it's not in the system.  You know, we would work on that

11 and try to get the updates.

12 Q Now when you conducted this investigation into t he

13 factual validity of the defendant's complaints, d id they

14 always turn out to be factually valid?

15 A No.

16 Q Would you elaborate on that?

17 A Sometimes they were legitimate, like we should h ave

18 gotten that information to him or we could have a t least

19 gotten him an update.  Then there were other time s where

20 it was picking on a particular staff person and k ind of

21 singling him out of the crowd and there was no re ason to

22 do that.  He was purposely picking on a particula r staff

23 member, and that happened on more than one occasi on.  It

24 happened repeatedly.  And it was this particular staff

25 member for this particular week or this particula r staff
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 1 member for this particular month.  That happened on

 2 numerous occasions.

 3 Then there were other occasions where there

 4 absolutely was information where we could have gi ven him

 5 an update or we could have at least said, "Hey, w e don't

 6 have any update on this.  They're running slow or  late at

 7 the lab."  Or "We should have been able to get yo u your

 8 glasses, but there's some kind of glitch."  But t here were

 9 also the same number of times where there was no apparent

10 issue going on and it just seemed like complainin g to

11 complain.

12 Q Now based upon this period of interaction that y ou

13 had with the defendant and based also on your pro fessional

14 training and experience, will you describe for th e Court

15 your observations about pertinent personality

16 characteristics of the defendant?

17 A You know, at the very beginning it was, I think,

18 difficult to kind of really understand because at  the

19 beginning it was very brief conversations and I t hink he

20 was kind of holding a lot back.  And as time grew  and I

21 got to spend more and more time with him, I think  I got to

22 see a little bit more of his personality.  He wou ld smile

23 more around me, I think show a little bit more of  his

24 personality, would laugh more, would tell jokes m ore.  It

25 was more than just the head doctor joke that kept  coming
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 1 up over and over again.  I mean, there's no doubt  that I

 2 certainly laughed at that joke.  I would make the  joke

 3 too.  By the end it was very clear to me he was a  very

 4 resilient human being.  

 5 Q Now when you say "resilient", what do you mean?

 6 A I think it was a tough place for any person to b e.  I

 7 think it was a very difficult situation for anybo dy to be

 8 in, anybody in this courtroom.  I think it's a to ugh place

 9 to be, to be away from your family when your fami ly is

10 very important to you and I think -- and I don't know what

11 all he went through.  I certainly know when I was  there at

12 the Brig -- and I was there for only two years an d I

13 didn't even interact with him for the two years.  I know

14 it's a difficult situation to be in.  But I think  he made

15 the most of the time when I got to be around him.   I think

16 he made the most of the time.  

17 I mean, he read so much.  He even made the

18 comment to me that in some ways it was a blessing  that he

19 had a chance to read as much as he did the Quran and that

20 if he was back at home he wouldn't have had that exposure,

21 that time away from, you know, dealing with all t he kids,

22 working so hard to make sure he got a chance to t ake care

23 of his family because he really would have had to  work

24 very hard to take care of his family.  I mean, th at's just

25 natural.  We all have to work for a living to tak e care of
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 1 our families.  He said, you know, "I get to read all of

 2 this.  That's something I get to do for hours and  hours

 3 during the day, dedicated to this."  I mean, you know --

 4 Q Let me --

 5 A He made the most.

 6 Q Let me encourage you to focus on --

 7 A Right.

 8 Q -- those personality traits.  Were there any

 9 difficult aspects of his personality that you obs erved?

10 A Right, but what I'm trying to say is very resili ent,

11 but part of that is also, I mean, very narcissist ic.

12 Q What do you mean by that?

13 A Very confident.  He was also very manipulative.  He

14 could play staff members against each other.  Ver y

15 confident.  I think that all played together in h is

16 ability to make it through this difficult situati on.

17 Q To cope with it?

18 A To cope with it.

19 Q Now will you describe for the Court your observa tions

20 about the defendant's mental health, the state of  his

21 mental health during this time period when you ha d contact

22 with him?

23 A He definitely had times when I would see him and  he

24 would show signs of sadness, especially when he t alked

25 about really wanting to have letters from his fam ily,
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 1 wanting to see pictures of his family, there woul d be

 2 sadness, wanting to know how his father was doing .  There

 3 would definitely be times he was more sad.  There  was a

 4 couple of times -- and it's noted in my documenta tion

 5 where I would mark that he was despondent, meanin g kind of

 6 sadness.  Those were sessions where there was sad ness and

 7 there was a couple of points where he just didn't  want to

 8 talk.  He kind of got to that point where we were  talking

 9 and it was kind of like, "I just don't want to sa y much

10 more."  Most of the time that I talked to him we talked,

11 we laughed, we talked about different issues, we were able

12 to communicate, things were okay.  There were a c ouple of

13 times I could tell he was having a little bit sad der day.

14 Q So there were ups and downs?

15 A Ups and downs.

16 Q What about --

17 A Pretty normal.

18 Q How would you characterize the state of his ment al

19 health in general?

20 A Okay.  Pretty good.

21 Q Now you said there was a break when you went for  a

22 period of time on duty to Guantanamo Bay?

23 A Correct.

24 Q When was that again?  What was that time period?

25 A Last time I saw him was in late September, 2007.   I
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 1 went for training in October and I didn't see him  again

 2 until around early to mid-June 2008.

 3 Q When you saw him again, what were the circumstan ces?

 4 A I saw him when I got back.  We spoke for about a n

 5 hour and 40 minutes.  Essentially we had the oppo rtunity

 6 to catch up, see how he was doing.  Because when I left I

 7 didn't know if I would have the opportunity to se e him

 8 again, kind of said our farewells when I left, so  it was

 9 an opportunity to kind of -- "Didn't know if I wa s going

10 to get the chance to see you again.  How are thin gs

11 going?"  He asked me if I had had a chance to see  his

12 brother and I said I had.  Just --

13 Q By his brother, you mean his brother Jarrallah w ho

14 was a prisoner at that time at Guantanamo Bay; is  that

15 correct?

16 A Correct.  So we just caught up.

17 Q Now comparing your observations of the defendant  at

18 that time with those in your sessions before, did  you

19 observe any significant change in his mental stat e or

20 mental health?

21 A Did not appear to be much of a change to me.  He

22 seemed about the same.

23 Q During this time did you ever feel concerns that  the

24 defendant might be showing some signs of psychiat ric or

25 psychological pathology?
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 1 A Not when I saw him in June, no.

 2 Q And before, at any point in time?

 3 A No, not during the time that I saw him.

 4 Q Over the course of your conversations with the

 5 defendant, you mentioned that you talked about Tu rkey.

 6 What was the nature of those conversations?

 7 A We were talking about Turkey, talked about a lot  of

 8 different issues with Turkey.  I happened to ment ion -- we

 9 were talking about different issues related to hi story and

10 religion and we talked about Turkey and I mention ed that I

11 had been stationed there.

12 So we talked about the fact that that was a

13 Muslim country, yet they had a secular government .  We

14 talked about the fact that a Muslim country reall y

15 shouldn't have a secular government.  They really  kind of

16 weren't supposed to do that.

17 Q Now were you asserting that proposition or was h e

18 asserting that proposition or both?

19 A We both asserted it, but certainly he, you know,  kind

20 of said it first and I was like asking him why th at didn't

21 seem right and he was explaining to me why that r eally

22 wasn't right.  And that had been asserted to me b efore by

23 some other Muslims that I had met previously.  Bu t he was

24 asserting it and I was saying that didn't seem ri ght to me

25 either.



   133

 1 Q Now were there other conversations that you had with

 2 the defendant where you discussed world affairs a nd in

 3 particular any of the defendant's beliefs about t hings

 4 that needed to change in the world?

 5 A Yes.  We talked about the Palestinian issue.  We

 6 talked about the United States and some inconsist encies in

 7 the United States, talking about democracy and ho w the

 8 United States had been saying they wanted democra cy, but

 9 yet the United States wouldn't back free election s in

10 Palestine.  Talking about how when Hamas got vote d in in

11 the elections in Palestine, the United States wou ldn't

12 support those elections and how the Muslim world kind of

13 saw that as, "Wait a second.  That's inconsistent .  You're

14 saying you're kind of pro democracy, but yet they  got

15 voted in at the election and now you're saying it 's a bad

16 election."

17 Kind of how, you know, his Palestinian brethren

18 were being killed.  Also talked about one of his lawyers

19 that he previously had that was Jewish and he exp lained

20 that relationship.  It was like he was a nice guy  and he

21 understood that he was a good man, but he couldn' t have

22 him on his legal team because he was Jewish.  It was like

23 he could kind of forgive him, but he couldn't rea lly

24 forgive him because, you know, he was involved in  killing.

25 The money that he gave to different organizations , it was
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 1 involved in the killing of his Palestinian brethr en.  Then

 2 he talked about infidels.  We had more than one

 3 conversation talking about infidels.

 4 Q Tell us about those.

 5 A Infidels should be killed.  Infidels, Americans --

 6 Q How did he define infidels?

 7 A Nonbelievers.  Infidels should be killed.  You k now,

 8 very specific saying that -- nobody at the Brig.  Very

 9 specific.  Saying the Savages were great.  You kn ow, very

10 specific.

11 Q When you say the Savages, you mean Andy and Cher yl

12 Savage, his attorney --

13 A Absolutely.

14 Q -- and his wife?

15 A Absolutely.  He never had anything bad ever to s ay

16 about them.  Was very kind talking about the Brig  staff,

17 saying that he really felt like they were very ki nd and

18 treated him well.  He was -- again, he was talkin g about

19 the staff that I knew, the people I worked with.  I don't

20 know if he had unkind thoughts about anybody befo re then,

21 but certainly he said kind things about them.

22 He talked about Americans, that they needed to

23 get out of the Middle East and talking about viol ence

24 against them, talking about violence against Isra el,

25 talking about --
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 1 Q When you say he talked about violence against th ese

 2 people, what do you mean?

 3 A They needed to get out of the Middle East.  They

 4 needed to be destroyed.  They needed to be gone.

 5 Q At some point did you make any observation about

 6 whether there was anyone left from the scope of t hese

 7 groups that he believed needed to be destroyed?  

 8 A Uh-huh.

 9 Q Tell us about that.

10 A At some point -- can you restate that question a gain?

11 I'm sorry.

12 Q There were various groups, you're indicating, th at he

13 indicated needed to be destroyed.  Did you have a

14 conversation about what was going to be left?

15 A Kind of what he talked about was kind of America ns

16 and then Jews and then I kind of asked about Suni s and

17 Shi'as.  I said, "What happens when there's Sunis  and

18 Shi'as left?"  Because that was an issue.  As I w as

19 getting ready to go to Gitmo, I found out I was g oing to

20 Gitmo and I think it was in May and I was reading  up on

21 that.  I said, "What happens when Sunis and Shi'a s are

22 left?"  I was like, "What then?  Is everything pe aceful?"

23 Because some of the reading was suggesting that t here was

24 a lot of animosity.  And he said, "Well, then the  Shi'as

25 are gone."  And I didn't understand him.  He said , "Then
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 1 the Shi'as are gone.  You know, they're different .  Then

 2 the Shi'as are gone."  I said, "Well, is there fi ghting?

 3 He said, "Yeah," you know, smiling.  I couldn't q uite

 4 understand that.  Does that mean they're really f ighting

 5 or are they just pushed to the side or are they i n Iran?

 6 I didn't quite understand.  I didn't quite exactl y

 7 understand that.

 8 Q Now let me direct your attention to the date

 9 specifically of June 25 of 2007.  Do you recall a

10 conversation on that date?  You have had the oppo rtunity

11 to refer to those notes you spoke about; is that right?

12 A Yes, sir.

13 Q Now on that date was there a particular conversa tion

14 about infidels?

15 A Yes, sir.

16 Q And you noted that in your notes; is that correc t?

17 A Yes, sir.

18 Q Will you tell the Court about that conversation?

19 A Can I look at those notes again.

20 Q Yes.  Your Honor, may I approach the witness?

21 THE COURT:  You may.  Is there a particular

22 exhibit number?

23 MR. RISLEY:  I have talked to the defense about

24 that.  We have a clean copy, Government Exhibit 6 , and I

25 would move for its admission into evidence.
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 1 THE COURT:  Any objection?

 2 MR. LUSTBERG:  No, Your Honor.

 3 THE COURT:  It's admitted.

 4 MR. RISLEY:  Your Honor, we're talking about --

 5 on the bottom of those pages there are some numbe rs and

 6 this is 25, document 25 out of 53.  There aren't actually

 7 53, but that's the number at the bottom.  June 25  of 2007.

 8 By the way, Your Honor, this is the copy that was  given to

 9 us.  They're not very good on some dates, includi ng this

10 one.

11 THE COURT:  Go ahead.

12 BY MR. RISLEY:  

13 Q Now, Doctor, you have had an opportunity to revi ew

14 that.  Is your memory refreshed about that date a nd that

15 conversation?

16 A Yes, sir.

17 Q Will you tell the Court -- just describe to the Court

18 that conversation that you made note of in your r eport.

19 A I think I've already talked about it a little bi t.

20 It just talks about the fact that Mr. al-Marri wa s making

21 comment about how his brother was saying that dow n at

22 Gitmo they were being told that they could -- tha t he

23 perhaps could be there forever or until the end o f the war

24 it appears and that the infidels should be out of  --

25 needed to get out of the Middle East, that the fi ghting is
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 1 going to continue until the infidels leave, get o ff of any

 2 Muslim soil.

 3 Q Now if I'm understanding you correctly, he's say ing

 4 that if his brother Jarrallah and his enemy comba tants

 5 were going to be detained until the end of the wa r, that

 6 was going to be a long time because it would cont inue on

 7 until when?

 8 A If I'm reading this correctly, capturing what he

 9 said, until all the infidels leave all the Muslim  land,

10 all the Muslim soil.

11 Q Okay.  I'll take that back.  Now one of the issu es

12 that of course the Judge has to deal with in maki ng a

13 sentencing decision is assessing what potential d anger the

14 defendant would pose if he were to be released.  Do you

15 have -- based on your experience with the defenda nt over

16 this period of time and your professional trainin g and

17 experience, do you have any views on that subject ?

18 A Yes, sir.

19 Q Will you share that with the Court?

20 A Yes, sir.  I actually believe, based on my

21 experiences and based on my subsequent experience , not

22 only from my time talking with Mr. al-Marri and t hen my

23 time at Gitmo, my experiences combined, kind of w hat I did

24 down at Gitmo, which I can't exactly go into, a l ot of

25 experience doing this kind of thing, making judgm ents and
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 1 recommendations about individuals' future possibi lities in

 2 engaging in hostile acts against the United State s, I do

 3 feel in Mr. al-Marri's case it's likely that he m ight in

 4 fact engage in hostile acts against the United St ates.

 5 Does that answer your question?

 6 MR. RISLEY:  Yes.  I have no other questions,

 7 Your Honor.

 8 THE COURT:  All right.  Thank you.

 9 Mr. Lustberg?

10 CROSS EXAMINATION 

11 BY MR. LUSTBERG:  

12 Q Hi, Dr. Sirratt.

13 A Hello, sir.

14 Q I'm Larry Lustberg.  I'm one of the attorneys fo r

15 Mr. al-Marri.

16 A Yes, sir.

17 Q Jewish by the way.  Let me get to that.  Did you  have

18 an opportunity in preparing for this hearing to l ook at

19 any of the exhibits that have been filed by the d efense?

20 A Some of them.

21 Q Well, did you look at an exhibit that was a lett er

22 from Mark Berman?  Is that one that you saw?

23 A Yes, sir.

24 Q And you're aware -- well, was Mr. Berman the

25 attorney, to your knowledge, that Mr. al-Marri wa s talking
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 1 to you about, the Jewish lawyer?

 2 A I believe so.

 3 Q And do you recall then that Mr. Berman talked ab out

 4 how he and Mr. al-Marri would have back and forth

 5 discussions in an open-minded fashion about their

 6 different cultures and religions, correct?

 7 A I believe that's what it said in the letter.

 8 Q And do you have any reason to disbelieve that?

 9 A I believe that's what it said in the letter.

10 Q Well, have you spoken to Mr. Berman?

11 A I have not spoken with Mr. Berman.

12 Q Did you speak to Mr. al-Marri about his conversa tions

13 with Mr. Berman?

14 A What I spoke with Mr. al-Marri about was the fac t

15 that he said that Jews are infidels and they shou ld die.

16 Q Let me make sure I understand this.  It's your

17 testimony that Mr. al-Marri said to you that Jews  are

18 infidels and they should die?  Is that your testi mony?

19 A I don't believe he said that in exactly those sa me

20 words, but --

21 Q Okay.  Well, what words did he use?  This is pre tty

22 important.

23 A It's pretty important, but I didn't quote him.

24 Q Do you have any recollection about what his exac t

25 words were when he said that?
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 1 A Those were his approximate words, but I didn't t ape

 2 record him, sir.

 3 Q You said you had an opportunity to look through your

 4 reports before you testified today?

 5 A Not my reports.  The 600s that were stapled toge ther.

 6 Q Are those the reports that you wrote as a result  of

 7 your meetings with Mr. al-Marri?

 8 A Not reports.  Those are the 600s I wrote.  Most of

 9 them, yes.

10 Q Pardon me?

11 A Most of them.

12 Q I'm sorry.  Most of them you did have a chance t o

13 look at?

14 A Most of my 600s were stapled together.

15 Q There were missing ones?

16 A Yes.

17 Q In any of those reports that you looked at, was there

18 any discussion of Mr. al-Marri saying that Jews a re

19 infidels and they must die?

20 A I don't write down every word that Mr. al-Marri says.

21 Q I see.

22 A Just like I don't write down every word that any body

23 says in my 600s.

24 Q I understand, ma'am.  Do you try to write down w hat

25 you think is important?
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 1 A I write down the words that I write down.

 2 Q Okay.  I understand that answer, but -- and I

 3 understand you write down the words you write dow n.  I'm

 4 trying to understand how you make the decision ab out what

 5 you write down.  Let me ask this question.  Do yo u write

 6 down what you think is important?

 7 A My job was to make sure that Mr. al-Marri's medi cal

 8 needs were taken care of.

 9 Q Let me try my question again if you don't mind.  My

10 question was:  Do you write down the words that y ou --

11 things that somebody says to you that you think a re

12 important?  

13 A My job was to make sure that Mr. al-Marri's medi cal

14 needs were taken care of.

15 THE COURT:  Just a moment.  Please listen to the

16 question and try to answer that question.  If you  feel you

17 can't answer that question in the form he asked i t, you

18 can tell him that, but otherwise I would expect t hat you

19 would answer the question directly.  Do you wish to ask

20 the question again?

21 Q Thank you, Your Honor.  My question is:  Do you write

22 down in those -- I'm sorry.  What did you call th em?

23 A They are 600s, sir.

24 Q 600s.  Do you write down in those reports, those

25 600s, what you think is important that the person  you're
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 1 talking to has said?

 2 A I write down related to their medical history or

 3 their medical questions what I think is pertinent  to their

 4 medical information because that was why I was go ing down

 5 to interact with Mr. al-Marri.

 6 Q Okay.  I understand that.  If we could -- and we 're

 7 going to make this a little easier so everybody c an see

 8 it.  Let's call up the June 25, 2007, which I thi nk you

 9 said was page 25 out of 53.  This is the one you looked at

10 a few minutes ago, correct, ma'am?

11 A I believe so.

12 Q Doctor, was this the report that you looked at a

13 couple of minutes ago when Mr. Risley showed it t o you to

14 refresh your recollection?

15 A It looks like it is.

16 Q You're not sure even though you just looked at i t a

17 few minutes ago?

18 A It's hard to read, sir, but I believe it's the

19 correct one.

20 Q I'm directing your attention to paragraph 7.  I know

21 this is particularly hard to read.  If you could take a

22 look at it and do the best you can.  This was the

23 paragraph that you were commenting on in your tes timony

24 under direct examination from the Government a fe w minutes

25 ago.  Do you recall that, Doctor?
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 1 A Yes, sir.

 2 Q And this paragraph talks about Mr. al-Marri's co urt

 3 case, right --

 4 A Yes, sir.

 5 Q -- at the beginning?  You wrote that down, right ?

 6 A Yes, sir.

 7 Q What did that have to do with his medical condit ion?

 8 A I happened to write it down.  I guess I thought it

 9 was important.

10 Q That's what I was trying get at a few minutes ag o.

11 You wrote that down because you thought it was im portant,

12 correct?

13 A Yes.

14 Q Did you write down in this report or anywhere el se

15 where Mr. al-Marri said that Jews are infidels an d must be

16 killed?

17 A No, I didn't write it down in this paragraph.

18 Q Let me ask something else.  You're right.  It's not

19 in this paragraph.  Did you write it down in any other

20 paragraph in any other one of these reports that you

21 reviewed?

22 A I didn't see it anywhere.

23 Q Do you know when he said that?

24 A I don't remember what date.

25 Q Let me ask you this.  Does that statement that y ou
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 1 claim he made, does that in any way contribute to  your

 2 opinion that he is, to use your phrase, likely to  become

 3 violent at some point?  What did you say?  He's l ikely to

 4 be what?  What was your conclusion a few moments ago?

 5 A I don't remember exactly what I said.

 6 Q Okay.  Well, let me ask the question then.  You were

 7 asked a question based on your experience upon hi s

 8 release, is Mr. al-Marri likely to commit another  crime?

 9 Is that what it was?

10 A I don't remember the exact question.

11 Q Okay.  What's your opinion about what Mr. al-Mar ri is

12 going to do if and when he is released?

13 A What's my opinion?

14 Q Yes.

15 A I think based on my experience, not only

16 with Mr. al-Marri but also my experience at Gitmo  where

17 that was actually one of the jobs that I partook in, that

18 I actually had to make those judgment calls, and whether

19 or not people did make statements like that or di d not,

20 based on that experience my estimation is that he  is

21 likely to partake.

22 Q Likely to partake.  I'm asking you the question:   Is

23 the statement that you say he made that Jews are infidels

24 and should be killed, is that one of the reasons why you

25 think he's likely to partake?
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 1 A One of the many reasons.

 2 Q One of many reasons?

 3 A Uh-huh.

 4 Q Let me go back to your experience.  You said tha t's

 5 based not only on your contact with him, but on y our other

 6 experiences?

 7 A Experiences at Gitmo.

 8 Q Your experiences at Gitmo.  And do those experie nces

 9 include anybody whom you have seen who did in fac t partake

10 in acts against the U.S. after they left?

11 A I cannot talk about what my job was there.

12 Q I'm not asking you -- I'm asking you for the

13 experience upon which you drew that leads you to believe

14 that Mr. al-Marri is likely to partake.  I'm aski ng you

15 whether you have been correct about that before a nd under

16 what circumstances?

17 A Yes.

18 Q And can you tell us what those circumstances wer e?

19 A No.

20 MR. LUSTBERG:  Judge, we need to discuss this if

21 the Court doesn't mind.

22 THE COURT:  All right.  Well, let me ask the

23 witness to step outside, please.  Please step out side.

24  (Witness leaves courtroom) 

25 THE COURT:  Go ahead.
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 1 MR. LUSTBERG:  Thank you, Your Honor.  Judge,

 2 these are extremely serious allegations that appe ar in

 3 nothing that we have ever been provided that we'r e now

 4 hearing for the first time.  The Government is ca lling a

 5 person as an expert in essence to opine that Mr. al-Marri

 6 is likely to reoffend in some way.  She is now cl aiming

 7 that that -- claimed on direct examination that t hat

 8 conclusion is bolstered by experiences that she h as had in

 9 the past.  However, she is unwilling to share tho se

10 experiences which prevents us from probing that e xtremely

11 important information that, frankly, as I'm going  to

12 attempt to show, is at odds with other informatio n she

13 had.  But be that as it may, we need to -- there could be

14 no more critical piece of information and I think  we

15 should have the right to probe that and understan d what

16 the basis of it is.

17 We have been given nothing.  In fact, we

18 provided these to the Government, these medical r ecords

19 that is Government Exhibit 6.  There is no other

20 information, nothing else that we have to probe t hat and

21 that is now becoming obviously a very critical fa ct.  So I

22 would ask for the opportunity to either have the

23 Government provide the information upon which tha t is

24 based or to probe further.  I understand there ma y be

25 sensitive materials.  If that's the case, then I think
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 1 appropriate steps need to be taken and the Court can

 2 review in camera what that information is and mak e an

 3 appropriate determination as Your Honor has done in this

 4 very matter in the past.

 5 THE COURT:  All right.  What's the response?

 6 MR. RISLEY:  Your Honor, I'm not sure what the

 7 lack of clarity is.  She's said that this is an o pinion

 8 that she formed based upon her extended interacti on with

 9 the defendant personally and based upon her profe ssional

10 experience, which included a stint of time with s ome

11 duties that called upon -- where she was called u pon to

12 face these sorts of issues at Guantanamo.  No, sh e has not

13 been specific about what those duties were, but o ther than

14 that I think it's pretty clear what the basis for  this is.

15 THE COURT:  Well, as I understand what she said,

16 her duties at Gitmo included in effect making the  type of

17 assessments that she was asked to give here on th e stand

18 today.

19 MR. RISLEY:  She did.

20 THE COURT:  And that she did that.  That is part

21 of the basis for her expert opinion.  Normally th e

22 opposition, whatever we're talking about, is allo wed to

23 challenge or test the credibility of the foundati on for

24 the expert's testimony.  Isn't that correct?

25 MR. RISLEY:  Well, that's correct, and I'm not
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 1 contesting that.  Your Honor, there is a little b it

 2 though -- I think we need to clarify a couple of points.

 3 Number one, we didn't even know about this witnes s until

 4 we were contacted by the people at the Department  of

 5 Defense that Mr. Savage had interviewed her and d uring the

 6 course of the interview she had said essentially what she

 7 testified to here and the person, the representat ive from

 8 the Department of Defense, contacted Ms. Baltes a nd

 9 indicated to her that you might be interested in talking

10 to this person, which we did.

11 Now the reports we received from the defense, so

12 when they say they were taken by surprise I'm sur prised

13 because essentially that's why we have it.  We le arned

14 about it because of their interview of this witne ss before

15 we interviewed her.

16 MR. LUSTBERG:  Judge, I have the greatest

17 respect for Mr. Risley, but there's just some mis takes

18 there.  First of all, I'm not saying that we were

19 surprised that she existed or as to some of the t hings

20 that she said Mr. al-Marri said.  Let me tell you  that

21 what she has testified to here today is not in th ese

22 reports.  We have never heard that before.  Most

23 particularly, this argument that she is now -- th e

24 conclusion, the dramatic conclusion of her direct

25 testimony today, which is that Mr. al-Marri is li kely to
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 1 partake in violent acts against the United States , appears

 2 no where here and was not in fact said in the int erview

 3 that was done of her by Mr. Savage and Ms. Savage  and we

 4 would be prepared to call them as witnesses to sa y that.

 5 But that is neither here nor there.  This is not

 6 a failure of discovery.  I'm not blaming the Gove rnment

 7 for not turning over information.  What I'm sayin g is that

 8 she's now saying that based on her experience she 's good

 9 at predicting whether people are likely to partak e, to use

10 her verb.  I want to probe those experiences.

11 THE COURT:  I didn't actually hear her say she

12 was good at that.  My understanding was that --

13 MR. LUSTBERG:  You understand my -- I think you

14 understand -- I think Your Honor understands my p oint.

15 I'm trying to --

16 THE COURT:  Exactly.  Let me talk.  I can

17 understand because of the circumstances that it w ould be

18 inappropriate for her to talk about specific case s by

19 name, but I don't understand why even in open cou rt she

20 couldn't testify, for example, if there was some case down

21 there where she had come to a conclusion that the  person

22 was not -- she didn't think would be a risk and t hen after

23 they were released -- I'm assuming that's what sh e's

24 talking about.

25 MR. RISLEY:  I'm not sure, Your Honor.
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 1 THE COURT:  Well, that's what it sounds like to

 2 me anyway.

 3 MR. RISLEY:  It's possible.

 4 THE COURT:  I don't see where there is any

 5 national security or classified information probl em with

 6 her answering that kind of a question.

 7 MR. RISLEY:  There may be some way that we can

 8 work around it, Your Honor.  It's my understandin g some of

 9 her duties may get us into sensitive areas.  What  I would

10 ask the Court to consider is we're not offering t his as an

11 expert opinion as such.  What this is is a profes sional

12 who does have a view and what we're talking about  goes to

13 the weight of that.

14 THE COURT:  I don't know what the distinction is

15 you're making between an expert and a professiona l.  She's

16 obviously presented, I thought, as an expert witn ess.

17 MR. RISLEY:  The difference is this.  There's a

18 letter even from Mr. Berman in here, one of the

19 defendant's attorneys, where he opines himself on  this

20 very subject.  Here we have somebody who is a

21 professional.  She surely is not disqualified fro m having

22 an opinion simply because she's qualified.

23 THE COURT:  I don't believe Mr. Berman has a

24 Ph.D. in psychology.

25 MR. RISLEY:  No, he doesn't. 
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 1 THE COURT:  That's why she was qualified. 

 2 MR. RISLEY:  But it seems anomalous to say we'll

 3 consider that, but not consider someone who does.

 4 THE COURT:  Well, I'll give -- we're going to --

 5 we've been going for two hours now.  We're going to take a

 6 15-minute break.  You should confer and talk to h er and

 7 talk to opposing counsel.  When I come back in 15  minutes,

 8 I need to know what the situation is.

 9 MR. SMITH:  Your Honor, could we have 20 or 25

10 minutes?  I'm sorry.  15 is fine.

11 THE COURT:  Fine.  We're in recess for

12 15 minutes.

13 (Recess taken) 

14  THE COURT:  I understand your client is in

15 prayer.  I was asked about this over the break.  I said if

16 he wants to do that while we're discussing the le galities

17 of this, fine.  We are not going to change the sc hedule in

18 order to accommodate that.  I'm sorry, but that's  the way

19 it is.  So if you want to -- if he wants to be he re for

20 our discussion, that's fine.  That's your decisio n.  I

21 told you that.  That word was passed to you while  we were

22 in break.

23 MR. LUSTBERG:  I understand.  I understand,

24 Judge.  I think Mr. Savage is just consulting wit h him as

25 to what he wants to do.
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 1 THE COURT:  That's fine.  Please be seated.  I

 2 have made accommodations for your client over the  course

 3 of these hearings.  As you know, I have started t hings

 4 late or whatever.  But I'm not going to stop this

 5 sentencing hearing under these circumstances.

 6 MR. LUSTBERG:  I understand, Judge.

 7 THE COURT:  Where are we on this legal issue?

 8 MR. RISLEY:  Your Honor, right now Ms. Baltes

 9 and a representative from the Department of Defen se are

10 talking to the witness to determine -- to assess this

11 Guantanamo issue which she brought up.  I'm not s ure, and

12 they're determining this, to what extent it's eve n

13 relevant to her opinion.

14 THE COURT:  Well, she stated it was part of the

15 basis for her opinion.

16 MR. RISLEY:  It was.  It was.  And I will tell

17 you that while of course it's part of her experie nce, one

18 would expect that, sort of the question that the Court

19 posed, is her opinion really based on that or is it based

20 on the conversations.  They are assessing that ri ght now

21 as to are there potential classification issues t hat are

22 involved in this.  Again, I want to emphasize, I

23 understand that she is a Ph.D., but even a Ph.D. can have

24 a lay opinion but they can't divorce it from thei r

25 professional training.
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 1 THE COURT:  Well, even if it were a lay

 2 opinion -- let's just take that for a minute.  Ev en if it

 3 were just a lay opinion, doesn't he still have th e right

 4 to test the credibility of her basis for that lay  opinion?

 5 MR. RISLEY:  Absolutely, and that's what we're

 6 doing right now is to find that out ourselves to what

 7 extent and we haven't fully done that.

 8 THE COURT:  In that respect, I don't think it

 9 matters at all whether she's labeled -- whether i t's

10 labeled a lay opinion or an expert opinion.

11 MR. RISLEY:  Well, I understand the point, but

12 there are some formalities associated with expert

13 opinions.  And we don't want to overstate the rel iance

14 that we're asking the Court to place upon the opi nion, but

15 it's still relevant just like the opinions expres sed by

16 the witnesses on behalf of the defendant.  But Ms . Baltes

17 has returned to the courtroom.  May I have just a  moment

18 to find out, Your Honor, what we've learned?

19 THE COURT:  Fine.

20 (Discussion held off record) 

21 MR. RISLEY:  Your Honor, it sounds like we're

22 not going to really have any issues, which were o ur

23 concern, about cross-examination about the basis for her

24 opinion, so anything that --

25 THE COURT:  Well, before she comes back in, can
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 1 I assume that you're not going to ask for names, are you?

 2 MR. LUSTBERG:  Your Honor, here's what I want to

 3 do.  I want to ask her -- I'm not sure I need to and I

 4 will admit that I'm thinking out loud here.  But what I

 5 want to ask her is whether she -- how many assess ments of

 6 this kind did she do, what did she do to do those

 7 assessments and how did they turn out.  And I don 't have

 8 to go into names, but I would want to know specif ically

 9 the evidence that she relies upon to conclude tha t a

10 person who she predicted or didn't predict either  way was

11 going to be a danger or was going to partake in v iolence

12 against the United States, what they actually -- what she

13 discovered they actually did do.  Now it may turn  out

14 there's a particular case that we need to find ou t more

15 about.  We can deal with that, I suppose, down th e road

16 and cross that bridge if we come to it.  

17 But that's the sort of question I would want to

18 ask about this, to explore the basis for her sens e that

19 she's essentially an expert in doing these kind o f

20 predictions or that she has done them in the past .  That's

21 all.

22 THE COURT:  Well, I think we've only got a

23 problem here if we get to a situation where the a mount of

24 information you're asking for regarding a particu lar

25 incident gets down to a point of names or specifi c
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 1 circumstances.  But in terms of how many of these  she's

 2 done, what the assessment consisted of and then i n terms

 3 of after the fact, how is it that she found out w hether

 4 there was or was not a problem, that seems approp riate.  I

 5 assume, based on her direct, that we're talking a bout her

 6 doing pre-release assessments of people who were released

 7 from Gitmo.

 8 MR. LUSTBERG:  That's what I understand.

 9 THE COURT:  I think that could be maybe your

10 first clarifying question.

11 MR. LUSTBERG:  I'm with you there.

12 THE COURT:  I don't see anything inappropriate

13 about that.  All right.  Where is the witness?

14 MR. RISLEY:  I just motioned for her to be

15 brought in, Your Honor.

16 THE COURT:  Great.  Doctor, will you come back

17 and take the stand again, please?  You're still u nder

18 oath.

19 CONTINUED CROSS EXAMINATION 

20 BY MR. LUSTBERG:  

21 Q Doctor, when you stepped off we were discussing your

22 Guantanamo experience.  Just to recap, Doctor, yo u were in

23 Guantanamo from when to when?

24 A Late October, maybe the 26th through the 27th, 2 007

25 to 31 May 2008.
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 1 Q So from October '07 until May '08?

 2 A Yes, sir.

 3 Q And do I understand that during that time that y ou

 4 would assess Guantanamo detainees to determine wh at their

 5 likelihood of partaking in violence against the U nited

 6 States would be upon release?

 7 A Yes, sir, towards the end of that time.

 8 Q When did you start doing those sorts of assessme nts?

 9 A I would say maybe March of '08.

10 Q So for approximately -- so you did those for abo ut

11 two months?

12 A Yes, sir.

13 Q How many people did you assess during that two m onth

14 period?

15 A I would say maybe 20 to 30.

16 Q And were any of those released from Guantanamo?

17 A Some of them, yes, sir.  

18 Q How many?  Do you know?

19 A I apologize.  I don't remember.

20 Q Have you followed what they did afterward?

21 A No, sir.  Since I was sent back or my deployment

22 ended, I did not follow them.

23 Q Okay.  So let me make sure I understand.  So you

24 assessed, did you say, 20 to 30 people?

25 A 20 to 30.
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 1 Q During the time period between March '07 and May  '08

 2 to determine whether they were likely upon releas e to

 3 partake in violence against the United States; is  that

 4 correct?

 5 A Correct, sir.

 6 Q And of those, you don't know -- and you don't kn ow

 7 exactly how many of those people actually were re leased?

 8 A I would say maybe between 5 and 10, a small

 9 percentage.

10 Q Do you know any of them -- and I'm not asking fo r

11 names.  Do you know for a fact that any of them

12 specifically were released?

13 A I know there were a few, maybe 5 to 10 that were

14 released, and I don't know the outcome.

15 Q You don't know what happened to them?

16 A No, sir, because I came back to the United State s.

17 Q So you don't know whether your assessments of th em

18 turned out to be correct or incorrect; is that ri ght?

19 A That is accurate, sir.

20 Q Have you done those sorts of assessments other t han

21 those 20 or 30 people at Guantanamo and other tha n what

22 you're telling us -- well, strike that.  Other th an those

23 20 or 30 people at Guantanamo, have you ever done  those

24 kinds of assessments in any other context?

25 A Yes.
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 1 Q What was that context?

 2 A Assessments, regular assessments in my job as a

 3 psychologist.

 4 Q Tell me -- let's go to Guantanamo.  How would yo u do

 5 those assessments?  Tell me how you would -- what  exactly

 6 would you do?

 7 A Look at a number of issues, a number of items an d

 8 make recommendations.  I was one of many individu als that

 9 would make recommendations and then someone far a bove my

10 pay grade, far, far above my pay grade, would mak e the

11 financial decision.

12 Q But my question is in making those assessments, were

13 there specific types of questions that you would ask?

14 A There are specific things that I would look at a nd

15 there are specific things that other people would  look at

16 to make the recommendation.

17 Q What specific things did you look at?

18 A I apologize, sir.  I can't really speak to those

19 specific things.

20 Q Well, let me ask you this question without waivi ng my

21 right to pursue that further.  Did you use any ki nd of

22 psychological testing?

23 A No, sir.

24 Q So there wasn't any battery of tests -- and I'm not

25 an expert in this -- but MMPI or any --
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 1 A It wouldn't be like a standard assessment, psych

 2 assessment that you would use say perhaps -- that  you

 3 would use like at a sanity board or something in the

 4 United States or something like that.

 5 Q Like a what?  I'm sorry.

 6 A Like a sanity board or intelligence testing or

 7 something like that in the United States.

 8 Q Are there any testing instruments that could be used

 9 to assess a likelihood of risk of future violence  that

10 you're aware of?

11 A I'm sure there are some.

12 Q But you're not aware of them?

13 A Yes, sir, I am.

14 Q Well --

15 A This is just different.

16 Q Okay.  What are those tests that are available?

17 A Relevant to this, sir?

18 Q With all due respect, that's up to the Judge.

19 A Sir, it's not related to this.

20 Q I'm not -- what I'm asking -- let me be clear.  What

21 I'm asking is are there tests that could have bee n used to

22 assess somebody's risk of potential future violen ce that

23 were not used in this case?

24 THE COURT:  Are we talking about Mr. al-Marri's

25 case?
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 1 Q Well, no.  We're now actually talking about the

 2 Guantanamo cases.  Thank you, Judge, for clarifyi ng.

 3 A I'm sorry.  Could you ask the question again?  I 'm

 4 not understanding.

 5 Q Sure.  I'm sure that's my fault.  What I'm askin g is

 6 this.  I asked you whether there were tests that could be

 7 used to assess somebody's risk of future violence  and I

 8 think your testimony was you're sure there are.

 9 A Yes, sir.  

10 Q And so I'm asking you as a Ph.D. psychologist wh at

11 those tests are.

12 A And are you asking me why I didn't ask for those  with

13 Mr. al-Marri?

14 Q That might be my next question, but that's not t he

15 question I'm asking right now.  Right now I'm jus t asking

16 you what the tests are.

17 A I'm sorry, sir.  I don't have the answer for tha t.

18 That might be why I didn't give them to Mr. al-Ma rri other

19 than the fact that I wouldn't have been giving th em to

20 Mr. al-Marri.  I don't know.

21 Q I was actually talking about Guantanamo.  How ab out

22 at Guantanamo?  Did you give them to anybody ther e?

23 A That wasn't my role.

24 Q Your role was to assess their risk of future

25 violence; is that right?
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 1 A That's not part of what we did.

 2 Q That was not part of what you did?

 3 A That's not what we did, no.  We did look at seve ral

 4 factors and I can't go into what those factors we re.

 5 Q Well, let me ask you this before I just give up on

 6 that.  Were those the same factors that you utili zed in

 7 reaching the opinion that you testified to under oath a

 8 little bit ago that Mr. al-Marri was such a dange r?

 9 A Say that one more time.

10 Q You said there are certain factors you didn't wa nt to

11 disclose.

12 A There is a certain set of factors that they look ed at

13 at Guantanamo and there's a certain way they look ed at

14 them and they requested people who are not only

15 psychologists, they were other job duties and oth er

16 individuals who had nothing to do with psychology , and

17 they looked at different areas and so based on th eir

18 criteria they looked at a lot of different areas and so

19 each of those individuals based on that criteria made

20 recommendations and so that's why it was differen t at

21 Guantanamo.  And, again, I can't go into that.  A nd

22 everyone made recommendations.

23 Q So here's my question and let's see if I underst and

24 that these are the things you can't go into.  You  can't

25 tell us what factors are examined in order to det ermine
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 1 whether somebody is likely to be a risk of future  danger?

 2 A What I'm trying to explain without going into th e

 3 details at Gitmo, there are several factors that were

 4 looked into and some of the factors we looked at from

 5 different aspects.  Some of them were interrogato rs, some

 6 of them were analysts, and different people looke d at

 7 them.

 8 THE COURT:  May I try something here?

 9 MR. LUSTBERG:  That would be great, Judge.  I'm

10 looking for all the help I can get.

11 E X A M I N A T I O N 

12 BY THE COURT:  

13 Q You said there were several factors that were

14 considered down at Gitmo, correct?

15 A Yes, sir.

16 Q I gather from that that your input was only part  of

17 what was considered?

18 A Yes, sir.  

19 Q There were a number of other people who came at it

20 maybe from different disciplines or different poi nts of

21 view who also contributed and then --

22 A Yes, sir.

23 Q There might be an end product as a result of all  of

24 that?

25 A And they all looked at the same factors, sir, ha d



   164

 1 access to the same --

 2 Q I don't think -- we're not asking here for all o f

 3 those factors that all of those different people

 4 contributed.

 5 A Yes, sir.

 6 Q I think what he's focusing on is was there some set

 7 of psychological indicators that you were using j ust for

 8 your part of the input into this?

 9 A I would say looking at an individual's

10 characteristics in terms of their behavior while they were

11 incarcerated.  I would say looking at whether or not

12 someone -- how they interacted with others.  Cert ainly as

13 you look at Mr. al-Marri -- or I looked at Mr. al -Marri.

14 I don't mean to put words in your mouth, sir.  As  I looked

15 at Mr. al-Marri, very manipulative, some of the c ommentary

16 that Mr. al-Marri made to me about infidels on se veral

17 occasions, all those factors I took into account.

18 Certainly I took into account those factors, disc ussions

19 with individuals down at Gitmo, took those factor s into

20 account.

21 Q So what you did down at Gitmo was basically the

22 same -- are you telling me that you didn't use an y factors

23 in your Gitmo opinions that you didn't use with h im?

24 A No, sir.

25 Q Are you talking about the same set of factors?
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 1 A No, sir.  There were additional factors I used d own

 2 at Gitmo as well.

 3 Q There were additional factors?  

 4 A Yes, sir. 

 5 Q Were those psychological?

 6 A Yes, sir.  There were additional documents that I

 7 also got to be able to review as well.

 8 Q So you're saying you had access to information d own

 9 there --

10 A Additional information.

11 Q -- that you did not have in Mr. al-Marri's case?

12 A Yes, sir.

13 Q Well, then am I understanding correctly that in

14 regard to Mr. al-Marri your opinion is for the mo st part

15 based on your conversations with him, statements that he

16 made to you and your observations concerning how he

17 interacted with you and other people at the Brig?

18 A Yes.  And the big difference with Mr. al-Marri i s I

19 got to spend over a thousand hours personally wit h him and

20 that was completely different than what I got to spend

21 with the individuals at Guantanamo.  The personal  time

22 that I got to spend with Mr. al-Marri was very di fferent.

23 Q I just have one other question and then I'll giv e it

24 back to you.  If I understand what you're saying

25 correctly --
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 1 A Yes, sir.

 2 Q You gave your input into these situations at Git mo

 3 involving 20 or 30 people?

 4 A Yes, sir. 

 5 Q The combined input of all the people involved in  that

 6 process --

 7 A Yes, sir.

 8 Q -- led to the release of 5 to 10?

 9 A Yes, sir.

10 Q But you don't know whether any of the 5 to 10 wh o

11 were released went back to the battlefield or wen t back to

12 terrorist activities; is that correct?

13 A Sir, I don't know about that group.  I do know t hat

14 the same process was used with other individuals that were

15 at Guantanamo and out of that process there were

16 individuals that were released and subsequently I  think of

17 that group --

18 Q Well, I think we've all read about that in the n ews

19 media.  But in terms of the cases where your opin ion was

20 used --

21 A Yes, sir.

22 Q -- as part of the input, you don't know --

23 A No, sir.

24 Q -- what the result was?

25 A No, sir.
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 1 MR. LUSTBERG:  Thanks. 

 2 CONTINUED CROSS EXAMINATION 

 3 BY MR. LUSTBERG:  

 4 Q Let me follow up on one point.  How many hours d id

 5 you say you spent with Mr. al-Marri?

 6 A Over a thousand.

 7 Q You spent a thousand hours with him?

 8 A Over a thousand.

 9 Q Hours?

10 A Yes.

11 Q That was between when and when?

12 A I don't remember.

13 Q Let me show you -- do you have Government Exhibi t 6?

14 A A thousand minutes.  I don't remember exactly. 

15 Q Well, with all due respect, that's an important

16 difference.  

17 A I apologize.  I might have misspoken.

18 Q I want to go through it.  I'm showing you what's  been

19 marked as Government Exhibit 6.  If we could just  go

20 through the amount of time that you spent, okay?

21 A If I had a pen, I could tell you.

22 THE COURT:  What is No. 6?

23 Q That's the packet of what I've been calling repo rts.

24 I think now I've learned they're called form 600s .  Is

25 that right, that they're form 600s, Doctor?  Hell o?
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 1 A 600s.  I think I misspoke.  I think it was more like,

 2 I apologize, 20, 30, 40 hours.  I misspoke.

 3 Q 20, 30 or 40 hours?

 4 A I don't remember exactly.

 5 Q But --

 6 A I misspoke.

 7 Q I understand.  The first time you met him, was t hat

 8 July 24, 2006, correct?  That's the first form?

 9 A I think I met him briefly before that when the M ajor

10 before me had just really briefly, just doing his  last

11 sessions with him, just came by and said, "Hey, t his is

12 the person that's going to follow up with you."  That was

13 really just maybe a few seconds.  This is the fir st time

14 actually I really talked to him for more than a c ouple of

15 seconds.

16 Q This one was 7 minutes according to the form,

17 correct?

18 A Yes.

19 Q And then the next form 600 in the packet is on

20 August 18, 2006, and this was where you did not s ee him,

21 correct?

22 A Looks like it.

23 Q Is that right?

24 A Looks like it.

25 Q Next one, this is page 3 of Government Exhibit 6 .
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 1 A Uh-huh.

 2 Q September 21, 2006.  You did not speak to him,

 3 correct?

 4 A Looks like it.

 5 Q So we're still at 7 minutes.  On the next week,

 6 September 28, 2006, you did not speak to him; is that

 7 correct.

 8 A Looks like it.

 9 Q The next one, October 6, 2006, you did not speak  to

10 him; is that correct?

11 A Looks like it.

12 Q The next one, October 23, 2006, you did not spea k to

13 him; is that right?

14 A Looks like it.

15 Q The next one, November 20, 2006, you did not spe ak to

16 him; is that correct?

17 A Okay.

18 Q Is that a "yes"?

19 A The 20th?

20 Q Yes. 

21 A Correct.

22 Q Next week, November 27, 2006, you did speak to h im,

23 right?

24 A Uh-huh.

25 Q You spoke to him for 11 minutes; is that right?
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 1 A Correct.

 2 Q And just to look down, towards the bottom of the

 3 report it says "participation in session" and the re's a

 4 box that says "participatory" -- and maybe we can  pull

 5 this up.  It's 8 out of 53.  November 27, 2006.  Make it

 6 easy for everybody to follow.

 7 Okay.  Towards the bottom -- and you can follow

 8 it on yours or on the screen -- there's this line  that

 9 says "participation in session", "participatory",

10 "non-participatory".  You checked "participatory" ?

11 A Correct.

12 Q That means that he was willing to meet with you and

13 talk with you, correct?

14 A Yes.

15 Q It does happen, does it not, sometimes at your j ob

16 that people are not willing to speak to you, righ t?

17 A Correct.

18 Q And that was not the case here?  Mr. al-Marri wa s in

19 fact willing to speak to you, right?

20 A Correct.

21 Q And then next it says "attentive", "inattentive" , and

22 he was attentive; is that right?

23 A Correct.

24 Q And the discussion here was you discussed medica l

25 concerns; is that right?



   171

 1 A Correct.

 2 Q So this session then was, as we said, was 11 min utes,

 3 right?

 4 A Yes.

 5 Q Okay.  Going to the next one --

 6 THE COURT:  Are we going to go through each and

 7 every one of them?

 8 MR. LUSTBERG:  Uh-huh.  I mean, Judge, she's

 9 representing an amount of time that's not close.

10 THE COURT:  I know, but maybe there's a better

11 way to do that.  I've added them up in my own hea d.

12 A And I admit that I misjudged that completely.  I  said

13 hours instead of minutes.  I'm sorry.

14 Q You think it's about a thousand minutes?

15 A I think it's a little over a thousand minutes.

16 Q Okay.

17 A I admitted that.

18 THE COURT:  I'm not telling you you can't do it,

19 but if the whole purpose of it is to just focus - -

20 MR. LUSTBERG:  No, it isn't.  I'm just going to

21 use this to go through some other areas.  By way of

22 example, let's turn to December 28, 2006.

23 THE COURT:  What page is that?

24 Q This is 9 out of 53, and if we could go to the s econd

25 paragraph which says:  "Provider listened, watche d about
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 1 40 minutes of Major's visit with EC."  So this wa s not

 2 your visit with Mr. al-Marri?

 3 A No.

 4 Q Whose visit was it?

 5 A It was the Major that was in charge of the SHU.

 6 Q And I take it that there was discussion in the c ourse

 7 of that about the Iraq war?

 8 A I apologize.  Was it the second paragraph you sa id?

 9 Q Well, the one that starts "provider listened,

10 watched", December 28.

11 A Yes.

12 Q You testified earlier that in fact even though y our

13 job was to essentially focus on medical needs, yo u would

14 have discussions with Mr. al-Marri about history and

15 politics and so forth, right?

16 A Correct.

17 Q And apparently this Major had similar sorts of

18 conversations with him about politics, right?

19 A Correct.

20 Q In those discussions you would have your opinion  when

21 you had them with him, he would have his opinion and you

22 would discuss it, correct?

23 A Correct.

24 Q Sometimes you agreed, sometimes you disagreed I take

25 it?
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 1 A Correct.

 2 Q For example, it sounds like you might have agree d

 3 about -- or there was an expressed agreement abou t Turkey,

 4 right?

 5 A Correct.

 6 Q But you maybe disagreed about some other things he

 7 said.  Maybe you didn't agree with him about Pale stine.  I

 8 don't know.

 9 A We just had discussions.

10 Q Those discussions, were those types of discussio ns

11 one of the things that you factored into your opi nion that

12 you testified to here earlier today?

13 A That we had discussions?

14 Q Well, any political discussions, his statements,  like

15 a statement like this, that he discussed the Iraq  war and

16 how the U.S. is in a difficult situation, did tha t

17 statement contribute to your opinion today that h e's

18 likely to partake in future violent activity?

19 A That statement?

20 Q Yes.

21 A No.

22 Q Anything in this report that does contribute to that?

23 A I don't see anything.

24 Q Is there anything in this report upon which you base

25 your conclusion that he is manipulative or narcis sistic?
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 1 A Nothing in this note.

 2 Q Let me ask you, narcissistic, what does that mea n?

 3 A Narcissistic?

 4 Q Explain to the Court, and to me because I'm not as

 5 smart as the Court, what does that mean?

 6 A Because you're not as the smart as the Court?  I s

 7 that what you said, sir?

 8 Q What does narcissistic mean, ma'am?  

 9 A Narcissistic, kind of -- simplistically, a littl e bit

10 of arrogance, kind of feeling better than, there' s a

11 little bit of that manipulation, a little bit of that kind

12 of haughty behavior.  He really did feel smarter -- at

13 least my perception was that he felt smarter than , more

14 intelligent than the people around him, really fe lt that

15 he could explain things better than, more thoroug hly than

16 the people around him.  He had a better understan ding of

17 everything than those around him.  Really smarter  than --

18 very thoroughly smarter than those around him.

19 Q So when you say that he was narcissistic, what y ou

20 mean he is that he thought he was smarter than ot her

21 people around him?

22 A I didn't say he was narcissistic.  He kind of ha d

23 some traits of narcissism.  I didn't think he was

24 diagnosable.

25 Q You don't think he was diagnosable as being
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 1 narcissistic?

 2 A No.

 3 Q And do you recall -- again, I know you just revi ewed

 4 these records recently.  Is there any place in th ese

 5 records where you made any note of his narcissism ?

 6 A No.  I didn't think he had narcissistic personal ity

 7 disorder, so therefore I didn't put that.  I didn 't think

 8 he had a personality disorder.

 9 Q You said that he has narcissistic traits?

10 A Right.  I did not think he had a disorder.  I di d not

11 think it was pertinent.  If I thought he had a pe rsonality

12 disorder and I felt that strongly about it and I felt it

13 needed to be documented, I would have documented it.

14 Q Okay.  I think you testified that his narcissist ic

15 traits is one of the reasons why you think that h e's

16 likely to partake in future violence against the United

17 States.  Is that correct?

18 A My concern when I was writing these notes was no t

19 about what was going to happen when he was releas ed.  My

20 concern when I was writing these notes was making  sure

21 that he was taken care of medically and, if need be,

22 clinically.  My concern was not about when he was  released

23 in a year or two years or five years.  My concern  was

24 about making sure today, next week, when I was tr ansferred

25 that the person who followed behind me could cont inue with
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 1 his medical and clinical care.  That was my numbe r one

 2 concern period.  End of story.

 3 Q Okay.  If you wouldn't mind trying my question, which

 4 is did your sense that he has narcissistic traits

 5 contribute in any way to your conclusion that he is likely

 6 to partake in violence against the United States?

 7 A That is part of it, but it's not documented in t hese

 8 notes because these notes are about --

 9 THE COURT:  Excuse me.  Let me interrupt.  I'm

10 going to ask you to please just answer the questi on that

11 was asked and then stop and he'll ask another que stion.

12 A Yes, sir.

13 Q Do you know the question?

14 A Sir, you can repeat it and I'll answer the quest ion.

15 Q My question is does the fact that you -- you

16 testified that Mr. al-Marri has narcissistic trai ts and I

17 asked you does that contribute to your conclusion  that

18 he's likely to partake in future violence against  the

19 United States?

20 A Yes, sir.

21 Q Okay.  The answer is "yes"?

22 A Did I believe that the narcissistic traits has p layed

23 into my suggestion that I believe in the future - - yes.

24 Q Tell me why.

25 A Why?  I believe that the traits existed even bef ore
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 1 he was incarcerated.  I believe spending more tim e

 2 obviously incarcerated, having more time to I gue ss get

 3 strong in his beliefs, al-Qaeda beliefs, as well as

 4 reading, being more strong in his faith in the Qu ran.

 5 It's not the Quran.  I think it's his strengthene d belief

 6 with al-Qaeda as well as his manipulations, all o f these

 7 things, his faith, all of these things play a rol e.  I'm

 8 sorry.  Did I answer --

 9 Q No.  My question was how does narcissism contrib ute

10 to the likelihood of future violence?  Can you ci te to me

11 a single study that's going to tell me that someb ody who

12 suffers from narcissistic traits or has narcissis tic

13 traits is likely to be violent in the future?

14 A I don't have a single study, sir, to give you.

15 Q Is there anybody -- is there any place I can loo k for

16 such a study?

17 A Sir, I don't know of a place.

18 Q Now you say that his beliefs in al-Qaeda increas ed

19 during the time period he was in custody.  You ju st said

20 that, right?

21 A Yes, sir.

22 Q What do you base that opinion on?

23 A His conversations with me that he shared with me

24 about the infidels, his conversation -- his talk about

25 al-Qaeda.
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 1 Q What did he say about al-Qaeda?

 2 A His conversations that he talked about infidels and

 3 the fact that infidels and al-Qaeda -- the fact t hat

 4 infidels needed to die, his understanding about a l-Qaeda.

 5 I mean --

 6 Q What understanding about al Qaeda?  And if you c ould

 7 point me to where in these notes.  By the way -- strike

 8 that.  You are aware that Mr. al-Marri was in cus tody

 9 because of his alleged association, which is now admitted,

10 with al-Qaeda, correct?

11 A Yes.

12 Q So that was something important to you, right?  That

13 was an important background fact you were aware o f?

14 A It's not an important background fact.

15 Q That's not important?

16 A No, sir.

17 Q Show me where in your notes there is a discussio n

18 that shows anywhere that he has an increased comm itment to

19 al-Qaeda and its mission in these notes?

20 A Sir, we didn't talk about an increased commitmen t to

21 al-Qaeda.  We talked about al-Qaeda.  We talked a bout

22 history.  We talked about the fact that he could

23 understand al-Qaeda and their mission.  He could

24 understand why there was such hatred.

25 Q Where are those notations in these form -- whate ver?
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 1 A 600s?

 2 Q 600s, yes.  Where is that?

 3 A Sir, I didn't write everything down.

 4 Q Right.  But you never wrote anything down about that,

 5 did you?  Where does it say anything that would l ead

 6 anybody to believe he had an increased commitment  to

 7 al-Qaeda in these notes?

 8 A I didn't write everything down and it wasn't an

 9 increased commitment.  We talked about al-Qaeda.  We

10 talked about understanding al-Qaeda.

11 Q Do you know when?

12 A I would assume it was around the time that he ta lked

13 about the infidels.  I would assume it's around t he time

14 he talked about the Palestinians.

15 Q Let's take a look at those notes.

16 A I understand, sir.  It's not in the notes.

17 Q It's not in the notes and that's because you did n't

18 think it was important enough to write down?

19 A Sir, I wrote the notes down.  I wrote them out.  My

20 goal was honestly for the most part to jot down

21 information.  What was key for me was not about p roviding

22 information to somebody.  My key was what did I t alk about

23 with Mr. al-Marri.  My goal was what did I talk a bout with

24 him so next time if he brought up certain issues,  I would

25 remember them.  My goal was medical and clinical.
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 1 Q Where does it say you spoke to him about al-Qaed a?

 2 A It's not in these.

 3 Q Okay.  Let me back up.  You testified that when you

 4 first started speaking to Mr. al-Marri he was pol ite, but

 5 he declined to speak to you because he didn't wan t to have

 6 a woman psychologist, correct?

 7 A Correct.

 8 Q And you understood that as sort of culturally ba sed,

 9 correct?

10 A Correct.

11 Q And you said that he was actually quite polite a bout

12 it, right?

13 A Very polite.

14 Q But over time you kept working at it and you and  he

15 developed a trust, right?

16 A I believe so.

17 Q And so you would discuss with him things like

18 politics and current events and that kind of thin g, right?

19 A Mostly history as opposed to current events.

20 Q Fair enough.  And you would also talk to him abo ut

21 what he was going through, right?

22 A He would give me updates after phone calls with

23 attorneys or visits by Mr. or Mrs. Savage.

24 Q Let me give you an example to just focus a littl e bit

25 more.  If we could call up April 5, 2007.  Under
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 1 paragraph 5, which actually is entitled "optometr y",

 2 towards the bottom of that paragraph, do you see that?

 3 A Yes, sir.

 4 Q There is a discussion of -- it says:  "EC and th is

 5 provider discussed how Muslims deal with head pro blems."

 6 Do you see that?

 7 A Yes.

 8 Q "Referred this provider to a book Fortification  of

 9 the Muslim  Through Remembrance and Supplication  From the

10 Quran and the Sunnah.  Do you see that?  Do you recall

11 that discussion with Mr. al-Marri?

12 A Yes.

13 Q I think you testified about that this morning, r ight,

14 or earlier this afternoon?

15 A I don't know.  I don't recall testifying about i t.

16 Q "Discussed how he utilizes the book/prayers to h elp

17 him cope with being held captive."  Do you see th at?

18 A Right.

19 Q "He stated that he is a weak man, but is strong with

20 Allah's support."  Do you see that?

21 A Correct.

22 Q So he was talking to you about how he copes with

23 being held captive, right?

24 A Correct.

25 Q And you were aware of the conditions under which  he
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 1 was being held captive, right?

 2 A He told me about what it was like before I met h im.

 3 Q But even right then and there you were aware tha t he

 4 was completely isolated, right?

 5 A Correct.

 6 Q That he had no contact at all with family member s?

 7 A Correct.

 8 Q With anybody from the outside other than his

 9 attorneys and Red Cross representatives, right?

10 A Correct.

11 Q And other than that the only people he had conta ct

12 with were personnel of the Brig, right?

13 A Correct.

14 Q And what he was talking to you about here in a v ery

15 personal way was how he would manage to get throu gh all

16 that, correct?

17 A Correct.

18 Q Did you think it was good that he was willing to  talk

19 to you about that sort of thing?

20 A Absolutely.

21 Q Did you understand that for a person of his fait h

22 that this is the way that -- that people's faith is one of

23 the things that gets them through it?

24 A Yes.

25 Q And did you think from your perspective that it was a
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 1 good thing that he was studying -- that he was ha ving an

 2 opportunity to study the Quran and study his reli gion?

 3 A I thought it was a good thing.  Absolutely.

 4 Q You did?  In fact, you advocated pretty hard for  him

 5 to have access to books and access to religious m aterials,

 6 right?

 7 A Yes.

 8 Q He would ask you to help him in that regard and you

 9 did help him, right?

10 A Yes.

11 Q And you also tried to help him to have contact w ith

12 his family members, right?

13 A Yes.

14 Q And that was because you thought that would be a  good

15 thing for him, right?

16 A Yes.

17 Q And did you think it was a bad thing that he had  been

18 denied that before?

19 A I thought he should get regular access to his fa mily

20 if at all possible.

21 Q Right.  But in any event, even though this parag raph

22 is under "optometry", you really were talking to him about

23 personal issues, about how he was coping with thi s, and

24 you understand that for somebody like him coping meant --

25 had a lot to do with his faith, right?
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 1 A Everything to do with that with Mr. al-Marri.

 2 Q And is the fact that he relied on his faith one of

 3 the reasons why you think that he's a likely futu re danger

 4 to the United States?

 5 A No, I don't think it's relying on his faith.  I think

 6 perhaps my perception would be it's almost a twis ting of

 7 that.  I don't think this is -- I think this make s perfect

 8 sense.  In fact, he let me borrow the book and I actually

 9 got a copy of it so I could understand better.  I  don't

10 think it's relying on faith.  I think it's a twis ting of

11 faith.

12 Q And there's no -- I'm not going to find where he

13 twisted that faith in these other notes, am I?

14 A No.

15 Q But I do find here under "optometry" where you t alk

16 about this issue about how he was coping through his

17 religion, right?

18 A Yes.

19 Q And if we could go to the very next report on

20 April 12, 2007, paragraph 6 -- I think it's 6, th e bottom

21 one.  Do you see that?

22 A Yes.

23 Q This was a fairly long paragraph that you wrote that

24 has nothing at all to do with his health, right?

25 A Correct.
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 1 Q What it says is that "EC 2" -- that's Mr. al-Mar ri,

 2 right?

 3 A Correct.

 4 Q "Wanted to thank the CO and staff for all that t hey

 5 do."  See that?

 6 A Yes.

 7 Q Was he grateful -- did he express that type of

 8 gratitude to you and to other people at the Brig on other

 9 occasions as well?

10 A Yes.

11 Q "He stated he knew the higher chain of command i s

12 blocking some of the issues that EC 2 has asked a bout,

13 again stated he appreciated the effort of the CO and

14 staff."  Do you see that?

15 A Yes.

16 Q You returned the book to him.  Then it says towa rd

17 the bottom:  "Discussed how difficult it was that  he

18 almost didn't" -- I'm sorry.  Let me go back a se cond.

19 You gave it back to him in case he needed it give n he had

20 just received pictures of his kids for the first time in

21 two years.  Do you see that?

22 A Yes, sir.

23 Q Were you involved in advocating for him to be ab le to

24 get pictures of his kids?

25 A Yes, sir.
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 1 Q "Discussed how difficult it was he almost didn't

 2 recognize his children."  Do you see that?

 3 A Yes, sir.

 4 Q Obviously he was sad and understandably upset ab out

 5 this issue, right?

 6 A Yes, sir.

 7 Q "Discussed how important seeing his family on DV D,

 8 CDs or talking to his family would be to him.  St ated that

 9 he hasn't talked to his wife in four years and ha sn't

10 received pictures of his kids in two years."  Do you see

11 that?

12 A Yes, sir.

13 Q He was talking to you in personal fashion really  as a

14 psychologist, not having anything to do with medi cal

15 treatment, regarding personal issues, right?

16 A I don't know if he was talking to me as a

17 psychologist per se.  I think he was just talking  to me.

18 He was sharing that with me.

19 Q Fair enough.  But my point is that you wrote tha t

20 down because you thought that was an important th ing to

21 note, correct?

22 A Well, what would happen is Mr. al-Marri would co me

23 with his list of information that he wanted to sh are with

24 me and I let him guide me on what he wanted to ta lk about

25 because that was my job was to take information t hat he
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 1 wanted to talk to me about.  And if that was one of the

 2 issues he wanted to talk about, that's what we ta lked

 3 about.  If he didn't want to talk about it -- and  it was

 4 really a list of optometry, medication, whatever,  and

 5 that's what we talked about.

 6 Q And we see other times when he talked to you abo ut

 7 optometry?

 8 A Right.  If that's what he wanted to talk about,

 9 that's what we talked about.  That was an issue t hat was

10 important to him, so that's what we talked about.

11 Q When you talked about that and because it was on e of

12 the issues that you talked about, you wrote it do wn in

13 this form, correct?

14 A I mean, it's something he had on his list.

15 Q But I'm asking about the process by which you de cided

16 to put it on this report.

17 A If it was one of his issues and it was on his li st of

18 things, then we talked about it.

19 Q Well, one of the things in this paragraph is tha t he

20 was thanking the CO and staff.  That was somethin g that

21 you noted, right?

22 A Right, because that was something important that  he

23 waned to convey to me, pass along to the CO.

24 Q And because it was one of those things, you put it

25 here on your form, right?
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 1 A Something he wanted me to convey.

 2 Q During these meetings that you had with him, whi ch it

 3 appears they eventually become almost weekly, rig ht?

 4 A Right.

 5 Q Was he ever -- did he ever act in any violent wa y

 6 towards you?

 7 A No, sir.

 8 Q And was he respectful towards you?

 9 A Always.

10 Q And was he -- did he express his gratitude for y our

11 efforts on his behalf?

12 A Yes.

13 Q Do you think as a psychologist that the fact tha t he

14 was not violent towards you and the fact that he was

15 grateful towards you and the fact that he was res pectful

16 towards you has any value in terms of thinking ab out his

17 future?

18 A I think he was respectful towards me and I think

19 non-violent towards me because I always treated h im with

20 respect and I always treated him as a human being  and I

21 was always -- I think as he got to know me better , he

22 always knew that I came to talk to him as an advo cate and

23 to try to genuinely help him with the issues that  he

24 presented.  Whether it was a medical issue or it was a DVD

25 or about a book on calculus or whatever it was, I
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 1 genuinely tried to get him the assistance that he

 2 requested or the issues that he requested assista nce with

 3 and that I was truthful and honest with him.  And  I think

 4 over time he opened up more to me and he would ta lk with

 5 me longer and I think that's why he treated me wi th

 6 respect, because I treated him with respect.

 7 Q In your experience, when somebody opens up and t alks

 8 longer, that's a good sign in terms of whatever - -

 9 A Rapport.

10 Q -- rapport you're building and you're trying to build

11 rapport to help them in some manner, correct?

12 A Correct.

13 Q I mean, one of the things you're trying to do is

14 essentially help him through what he's going thro ugh and

15 presumably rehabilitate him to a certain extent; is that

16 fair?

17 A I would say at least help him get through that

18 situation.

19 Q And to help him get through it in a way that's

20 healthy and that will make him a good person when  he gets

21 out, right?

22 A If we could be lucky, yes.

23 Q And so the fact he was opening up to you and was

24 being respectful and grateful to you and not viol ent at

25 all, you would think those are good signs, right?
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 1 A I think good signs, but I don't know long term.

 2 Q Well, I know you don't know long term, but I'm a sking

 3 whether the fact that he participated, that he wa s

 4 attentive, that he was respectful, that he was gr ateful,

 5 that he did all those things, are those factors t hat you

 6 thought about in terms of his long term likelihoo d of

 7 rehabilitation?

 8 A I felt like -- personally for me, I think he was

 9 respectful of me, but I don't feel like necessari ly that's

10 for everybody.  I felt like it was good for me.  I felt

11 like he was respectful of those of us at the Brig  that

12 were respectful of him.  And I think he was very

13 respectful of the Savages.  I don't think he woul d ever

14 say anything poorly about them.  I think he respe cts them

15 very much, probably like family.  I think he's ve ry -- has

16 very fond feelings of several people at the Brig who

17 treated him very well.  But I don't believe that carries

18 on to everybody.

19 Q Let me be sure I understand.  So you found that he

20 was respectful of people, not only you but other people at

21 the Brig and of course the Savages because they t reated

22 him well?

23 A Right.  I think he was respectful to people who

24 treated him with respect.

25 Q And did you get the sense that that was somethin g
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 1 that had changed over the course of his time in c ustody or

 2 do you just not know how he had changed because y ou were

 3 only there for such a short time?

 4 A I can't really speak to what it was like prior, but

 5 my understanding is that at least during the time  I was

 6 there -- and even after I was gone, some of the s ame

 7 people obviously were still there.  So my underst anding is

 8 he continued to be respectful, so that kind of sa me -- it

 9 continued to be a respectful relationship.  So I would say

10 probably at least for three or four years, mutual ly

11 respectful.

12 Q Did you have an opportunity to look at other rec ords

13 regarding his custody from prior to the time that  you

14 began interacting with him?

15 A I have looked at the records.  Certainly my memo ry is

16 not as sharp on those records, but I did look at,  I

17 believe, records maybe in the year or two prior.

18 Q So if you did, did you note that over time as th e

19 restrictions on him eased up that he became --

20 A He was better.

21 Q That he was better, right?  He was more complian t, he

22 was more obedient of the rules and he was --

23 A It was a trend.

24 Q So he was improving, right?

25 A It seemed that way.
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 1 Q And he was improving in part because even though  he

 2 was still in isolation and -- let me back up.  By  the way,

 3 have you dealt with people before who have lived in that

 4 sort of isolation that Mr. al-Marri lived in?

 5 A Not until I went to Guantanamo.

 6 Q As a psychologist, what did you note about the w ay it

 7 makes people behave, being isolated like that?

 8 A I think it's very tough on people.

 9 Q And how do they react to that toughness?

10 A I think we're all social beings, so when we're m ore

11 isolated it tears people apart pretty quickly.

12 Q So what kind of symptomatology do they develop a s a

13 result of that kind of isolation?

14 A I'm trying to find the right words.  Usually peo ple

15 struggle.

16 Q Anxiety?

17 A Anxiety.  People tend to pay attention to noises  like

18 that, you know, the smaller things, the little th ings.

19 Q Let me stop you.  So you become sort of --

20 A Hypersensitive.

21 Q Hypersensitive, right, to things like fans?  You

22 pointed to that fan, right?

23 A Right.

24 Q And in other sensory things?  And were you aware  that

25 during the first part of Mr. al-Marri's custody t hat he
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 1 was in a situation of really extreme sensory depr ivation

 2 where it was just him in a room and just a metal bed and

 3 essentially nothing else?

 4 A That was my understanding.

 5 Q And based on your experience as a psychologist, would

 6 you expect that to have any kind of effects on hi m?

 7 A I would expect that would have an impact, yes.

 8 Q What would that impact be do you think?

 9 A I would expect the person to have some lingering

10 impacts, lingering effects.  That's why I said

11 Mr. al-Marri is very resilient.

12 Q I'm sorry?

13 A That's why I said Mr. al-Marri is very resilient  to

14 experience that and, when I saw him, to be as str ong as he

15 was and to be doing as well he was.  That's why I  would

16 describe Mr. al-Marri as being very resilient.

17 Q All right.  So in any event, partly due to your

18 efforts and the efforts of others at the Brig, hi s

19 treatment improved and he was also improving in t erms of

20 his psychological well being?  Would that be fair ?

21 A Yes, I believe so.

22 Q And let me ask you this.  Did you ever hear stor ies,

23 for example, of the way Mr. al-Marri interacted w ith other

24 staff at the Brig?  The one I'm going to ask you about,

25 for example, is him turning his television so the  guards
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 1 could watch the Super Bowl.

 2 A I'm sorry.  I didn't hear that story.

 3 Q You didn't hear that story?  That might have bee n

 4 when you were in Guantanamo.

 5 A I didn't hear that story.

 6 Q The way he was interacting with people there, do es

 7 that play any role at all in your assessment toda y that he

 8 is, to use your term, likely to partake in future  violence

 9 against United States?

10 A I really do believe that he liked -- I mean, he got

11 along well with several of the guards and there w as a

12 mutual respect.  They got along well with him.  T hey

13 treated him well.  He treated them well.  It was an odd

14 arrangement of this mutual respect in a very diff icult

15 situation.  You know, I believed him when he said , "It's

16 not I don't dislike you people."  I mean the Brig  staff.

17 "I don't dislike the Savages."  I believe that.  I just

18 never quite understood some of that hatred and di slike

19 that he mentioned and talked about with me.  And that was

20 two years ago.  Maybe things have changed.  Maybe  things

21 have changed.  That was two years ago.

22 Q So you're saying that the opinion you gave was b ased

23 upon a time period a couple of years ago and --

24 A I haven't talked to him this week or anything.

25 Q Never mind this week.  The last time you talked to
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 1 him was --

 2 A June of '08.

 3 Q That conversation in June of '08, what did you t alk

 4 about?

 5 A It was really catching up.  It was like I hadn't  seen

 6 him since September of '07.  He asked me if I had  had a

 7 chance to see his brother.  I had.  I didn't spea k to him.

 8 I just told him I had seen him and he looked heal thy to

 9 me.

10 Q Was there anything about that conversation -- we ll, I

11 think at the time you said you thought -- you did n't

12 notice any psychopathology, correct?

13 A No.  It seemed like he was doing well.

14 Q It seemed like he was continuing that road towar ds

15 improvement?

16 A Doing well, had been reading.  I think he was do ing

17 okay.

18 Q And based upon what you saw, you thought he was

19 continuing to overcome the ill effects of his iso lation?

20 A He seemed like he was continuing -- like everyth ing

21 was fine.  Like he continued on from September.  He was

22 doing well.  I mean, it was like he was continuin g to

23 read.  He had been working out as well.

24 Q Did you think at the time -- you only had that o ne

25 meeting with him?
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 1 A Right, because then I was transferred.

 2 Q And did you think that all that continued recove ry

 3 boded well for his future continued recovery?

 4 A I didn't know obviously what was going to happen , but

 5 I figured he would be continuing to read and I di dn't,

 6 again, know how long he would be at the Brig, etc etera,

 7 so --

 8 Q So let me ask you this.  Assuming that it did

 9 continue through that time period and including u p through

10 the time here in Pekin, does that play any role i n your

11 assessment of his likelihood to partake in violen ce

12 against the United States?

13 A I know the last time I talked with him about tho se

14 issues, that leads me to believe the likelihood a bout

15 those issues, but in June of '08 we didn't talk a bout

16 those issues.

17 Q Okay.  Here's the question I want to ask though.

18 What I want to understand is how that recovery th at he was

19 going through, based upon the initiatives of peop le like

20 you and people at the Brig to make his life bette r and his

21 response to that, my question is does it -- is th at a

22 factor at all -- I'm not asking you to do the cal culus,

23 but is that a factor that a psychologist consider s in

24 deciding the likelihood that somebody would commi t a

25 violent act in the future?  Do you even think abo ut those
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 1 facts?

 2 A I think you do think about those facts.  I would  hope

 3 that would play a role.

 4 Q You would hope it would?

 5 A I would hope so.

 6 Q So it would be important in making that assessme nt

 7 today to know what's occurred really in all the t ime other

 8 than -- and you haven't really spent any time wit h him

 9 since '07?  You just had the one meeting in '08, right?

10 A Correct.

11 Q A lot has happened in those two years since, rig ht?

12 A A lot has happened in my life in two years.

13 Q I'm sure.  And so here's my question.  The asses sment

14 that you gave earlier today is based upon a state ment that

15 doesn't appear in any of these reports but that w as

16 fundamentally in the course of a discussion about

17 Palestine, world politics and infidels, right?

18 A Yes, sir.

19 Q Okay.  And you were having that sort of historic al,

20 political, whatever you want to call it, discussi on with

21 Mr. al-Marri and those are the kinds of discussio ns you

22 would have with him, right?

23 A Right.

24 Q And he expressed his opinion to you, right?

25 A Yes, sir.
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 1 Q Okay.  And it's based upon that opinion more tha n

 2 anything else that you have come to the conclusio n that

 3 you have expressed earlier today?  Am I right abo ut that?

 4 A That and building up, you know, all the discussi ons

 5 and my time with him.

 6 MR. LUSTBERG:  One moment, Your Honor.  Your

 7 Honor, thank you very much.  Thank you very much,  Doctor.

 8 I appreciate it.

 9 THE COURT:  Re-direct?

10 MR. RISLEY:  We have no other questions, Your

11 Honor.

12 THE COURT:  Thank you.  You may step down.

13 Thank you.

14 (Witness excused) 

15 MR. RISLEY:  Your Honor, we have no other

16 witnesses.

17 THE COURT:  Okay.  Do you have any other

18 witnesses?

19 MR. LUSTBERG:  No, Judge.

20 THE COURT:  Well, it seems like we've been here

21 longer today than we really have been.

22 MR. LUSTBERG:  I'm thinking the same thing, Your

23 Honor.

24 THE COURT:  I would like to try to -- we won't

25 go -- I don't think we'll go past 5:00 o'clock, b ut I
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 1 would like to try to address the first objection to the

 2 pre-sentence report.  Let me get that in front of  me.

 3 The first objection is a reference to page 16,

 4 paragraph 56.  That's the two level upward adjust ment.

 5 Who's going to address that?

 6 MR. LUSTBERG:  The Court is unfortunately still

 7 stuck with me.  Thank you, Your Honor.  Let me fi rst note

 8 that the adjustment that appeared in the pre-sent ence

 9 report, while the Government supports it today, w as not

10 originally part of the plea agreement or somethin g that

11 was -- frankly, I don't think it was discussed be tween the

12 parties at all.  In any event, it was not origina lly part

13 of the calculus that the parties had worked out i n advance

14 of the plea.  That doesn't of course dispose of t he issue,

15 but I think it's worth noting.

16 2M5.3(b)(l)(E) provides for a two level upward

17 increase in the offense level if the defendant pr ovided

18 material support with the intent, knowledge or re ason to

19 believe that it would be used to commit or assist  in the

20 commission of a violent act.

21 The defense's position, Your Honor, is based

22 largely upon, and the dispute with the Government  is based

23 largely upon, what the three word phrase "a viole nt act"

24 means.  Our position is that the defendant, in or der to

25 qualify for this adjustment, that he has to have conspired
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 1 in this case with the intent, knowledge or reason  to

 2 believe that the support he was offering was to b e used in

 3 the commission of a particular violent act.

 4 Why do I say that?  Well, first of all, of

 5 course the guideline doesn't say -- it doesn't sa y to

 6 assist in the commission of violence or to assist  in the

 7 commission of terrorism, nor could it because thi s is

 8 within the context of a terrorism guideline.  And  I should

 9 also note that in this context we have not object ed of

10 course to the huge increase in offense level and,  at least

11 for now, increase in criminal history category ba sed upon

12 the terrorism enhancement of Section 3A1.4.  Thos e are all

13 built in.  But this is an additional two points.  This is

14 two points above assisting in terrorism.  This is  two

15 points that is applied if a person committed or a ssisted

16 in the commission or had reason to believe that h e was

17 assisting in the commission of a violent act.

18 And it simply doesn't make sense to read that

19 sentencing guidelines provision as applying to vi olence in

20 general.  Why do I say that?  Because of course

21 Mr. al-Marri in his guilty plea admitted that he conspired

22 to further the terrorist activity and terrorism o bjectives

23 of al-Qaeda.  I would not stand here and say to y ou that

24 those -- that the terrorist activity of al-Qaeda was

25 non-violent.  But what we know about this case an d one of
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 1 the things that makes the case rather unique is t hat

 2 Mr. al-Marri's own mission was undefined.  He was  taking

 3 directions from others and there was no particula r violent

 4 act that he had agreed to do or that he was being  directed

 5 to participate in.  There's no dispute about that .  The

 6 Government, as they say in their papers, candidly  admits

 7 to it.

 8 Their argument is that the words "a violent act"

 9 in 2M5.3(b)(1)(E) means that it's at least one vi olent act

10 and that one violent act would suffice, but of co urse the

11 Sentencing Commission could have written "at leas t one

12 violent act" if that's what they meant by it.

13 What this means is that you get an additional

14 two points beyond this very high sentencing guide line

15 range, beyond the even higher terrorism enhanceme nt, if

16 you had some direct participation or were assisti ng in the

17 commission of a particular violent act.

18 Now the Government points out that there are no

19 cases that support that position.  I should note that

20 there are no cases that support their reading of this

21 guideline either.  In fact, the one case that we cite in

22 our brief, a case called Aref, is one in which th e act

23 that qualified for this enhancement was in fact a

24 particular violent act.  That case was the import ation of

25 a missile that was to be used to attack the Pakis tani
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 1 embassy.

 2 That of course is exactly what's missing here,

 3 the contemplation at least or the direct particip ation in

 4 a specific violent act that would arguably occur and that

 5 would result in this additional two points above and

 6 beyond that enormous sentencing guidelines that a lready

 7 apply here.  

 8 In the probation report there are two facts

 9 cited in support of maintaining this adjustment.  And this

10 is at the end of the report where the various obj ections

11 are responded to by Ms. Kennedy and two sets of f acts are

12 related there.

13 One is that Mr. al-Marri obtained cash and a

14 laptop, both things that he has admitted to, but neither

15 of which in any way go to whether there was a par ticular

16 violent act.

17 Second:  That he researched cyanide and

18 bookmarked dams, tunnels and waterways.  That req uires a

19 huge leap of faith that's simply not applicable h ere.

20 There's no question that he did those things.  Th ere's no

21 question he researched cyanides and he bookmarked  dams,

22 tunnels and waterways.  But as the expert reports  that

23 we've provided indicate, particularly the report of

24 Mr. Martinez, which is Exhibit 49, and the report  of

25 Mr. Capps, which is Exhibit 67, Mr. al-Marri's ac tions in
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 1 that regard were very inchoate and very ill forme d.  He in

 2 fact surfed the net is what he did and looked for  those

 3 various things.  He never took any steps whatsoev er to

 4 contact any of those sites or any of the manufact urers of

 5 any cyanide products.  He never -- there's no e-m ail or

 6 other traffic regarding a recipe, formula or plan ,

 7 according to Mr. Martinez.  There's no instructio ns on how

 8 to mix or use according to Mr. Capps.

 9 Simply put, we're just not far enough along in

10 whatever it was that Mr. al-Marri was to have don e to

11 warrant this additional two point adjustment.  Th at is not

12 in any way undermining the plea that he made to p roviding

13 material support for terrorism.  That material su pport for

14 terrorism is built into the 26 points that is the  base

15 offense level here and, more importantly, it's bu ilt into

16 the 12 additional points in the 3A1.4 terrorism

17 enhancement to which we stipulated.

18 But these additional two points require more.

19 They require actions taken towards a particular v iolent

20 act and that's not here in this case, it's conced edly not

21 here, so what the parties have really is a textua l

22 analysis that we would submit for the Court's res olution.

23 Thank you, Your Honor.

24 THE COURT:  Thank you.  What's the response?

25 MR. RISLEY:  Your Honor, I won't belabor what we
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 1 said in our written response other than to say I agree

 2 this is a textual interpretation question.  It's one in

 3 which the Government maintains the Court ought to

 4 interpret the text in its common, everyday, obvio us, at

 5 least to us, meaning, which is if the offense inv olved the

 6 provision of material support or resources with r eason to

 7 believe they are to be used to commit or assist i n the

 8 commission of a violent act.

 9 The defendant does not appear to claim that he

10 didn't have reasonable cause to believe that his offer of

11 himself to al-Qaeda to further its terrorist purp oses

12 would not be used to commit a violent act.  His a rgument

13 is that it has to be a particular violent act.  W ell, when

14 you think about the purposes for sentencing, that 's a

15 rather -- what difference would it make whether h e

16 anticipates violence or he anticipates particular

17 violence?

18 THE COURT:  Well, part of the argument is that

19 what this really amounts to is double counting be cause of

20 the upward adjustments that are made otherwise.

21 MR. RISLEY:  Well --

22 THE COURT:  In the offense level and the

23 16 levels, I think, that are added.

24 MR. RISLEY:  They didn't assert that argument,

25 but --
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 1 THE COURT:  I heard that in what he said.

 2 MR. RISLEY:  Just now?  Okay.

 3 MR. LUSTBERG:  No.  It's in our papers too.

 4 MR. RISLEY:  Well, anyway, Your Honor, it isn't

 5 the only place where the guidelines double count some

 6 things in the context of violent crime.

 7 The point is, number one, that's what the

 8 guidelines say and they should be applied as they  state

 9 them.  And whether it's a particular violent act or not

10 has nothing to do with double counting because yo u would

11 have the same double counting even if you conside red -- if

12 you could prove a particular violent act.  Their argument

13 is that because the Government's evidence -- beca use we

14 cannot prove that the defendant anticipated a par ticular

15 violent act, this provision doesn't apply.  If it  did,

16 they would say, if it's double counting, that it still

17 wouldn't apply.  

18 Well, the guidelines don't say that.  In the

19 end, in the final analysis, the guidelines, where  it's

20 talking about the difference, we're starting at 3 0 years

21 to life and then going down two levels.  Well, it 's still

22 away above 15 years, which is the effective guide line

23 range in this case.  So we don't want to --

24 THE COURT:  But that's another issue.  I mean,

25 that doesn't answer --
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 1 MR. RISLEY:  It is and that's why we said the

 2 Court ought to, as a matter of principle, rule on  it.  But

 3 the textual question, which they have just said i s the

 4 real question, does it mean a violent act or a pa rticular

 5 violent act.  Our position it means what it says,  a

 6 violent act, which is some act of violence.

 7 THE COURT:  All right.  Thank you.  Do you have

 8 any remarks?

 9 MR. LUSTBERG:  Just on the double counting issue

10 really quickly.  Here's why it makes sense as an

11 adjustment.  What I think the Commission was thin king

12 about -- what the Commission was thinking about i s if you

13 are involved in a particular violent act, if you' re

14 involved in attempting to blow up the Pakistani e mbassy,

15 then even with all of these other adjustments for

16 terrorism then you deserve an additional two poin ts.  But

17 terrorism is violent.  So the fact that it's alre ady built

18 into the base offense level here and that it's al ready

19 built into the terrorism enhancement doesn't mean  that

20 adding the two points is, strictly speaking, doub le

21 counting.  What it means is that the Commission w anted

22 something in addition.  This Court should interpr et what

23 the Commission wanted as an additional two points  that

24 should be added if, and only if, there's a violen t act

25 that actually took place or was contemplated.
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 1 And here what you can say is, and what I think

 2 the Government's position is, is that violence wa s

 3 contemplated, but that's not what it says.  It sa ys

 4 "violent act".  And there's no question that the

 5 Commission could have said "violence" or could ha ve just

 6 said "terrorism".  It wouldn't have made sense fo r it to

 7 say "terrorism" because it's a terrorism guidelin e, but it

 8 could have said "violence" and then the Governmen t's

 9 position would make sense, but it doesn't use tha t phrase.

10 It uses the phrase "a violent act".  Uniquely in this case

11 there isn't one and that's why we take the positi on that

12 we do.

13 THE COURT:  Well, my guess is that your

14 arguments here on this point perhaps weren't anti cipated.

15 There is no case on it.  It may well be, although  I can't

16 really say that, that when this particular item w as under

17 discussion they didn't have this discussion, even

18 informally, as to whether or not they were talkin g about a

19 specific or particular violent act or just genera lly

20 speaking a violent act.

21 Well, the objection is far from frivolous, but I

22 don't believe it has merit and I'm going to deny the

23 objection.  It would be a very interesting questi on for

24 the Court of Appeals to consider.  I do take it a t its

25 normal reading.  Knowledge or reason to believe t hey are
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 1 to be used to commit or assist in the commission of a

 2 violent act.

 3 What do we know was in the mind of the defendant

 4 at the time that he entered this country on Septe mber 10?

 5 Looking at the transcript of the plea on page 33,

 6 question:  "At the time you had this conversation  with

 7 him" -- I'm not sure which of the two people we w ere

 8 talking about here, KSM or -- Khalid Sheikh Moham med, yes.

 9 Reference to the conversation he had with Khalid Sheikh

10 Mohammed and it says:  "At the time you had this

11 conversation with him, were you aware that al-Qae da had

12 been responsible for attacks, other attacks again st the

13 United States?"  "Yes."  "Were you aware of the 1 998

14 bombings of the two embassies in East Africa?"  " Yes."

15 "Were you aware of the 2000 attack on the USS Col e?"

16 "Yes."  "And also at that time were you aware of the 1996

17 and 1998 fatwas issued by Osama Bin Laden against  the

18 United States?"  "Yes."  So all of that was certa inly in

19 his mind when he came here.

20 Now we also know from the statement, the facts

21 from the plea agreement, that he had participated  in

22 military training at one or more camps before he came

23 here.

24 I also think it's -- and I wanted to clarify

25 something on this.  My understanding is that -- a nd I
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 1 would be happy to hear what counsel says from eit her side

 2 on this.  But my understanding was that the infor mation

 3 about the cyanide was not something that was crea ted on

 4 the computer until after he came here.  Is that a n

 5 accurate statement or not?

 6 MS. BALTES:  Your Honor, we believe that's the

 7 case.  The defendant did admit that he purchased the

 8 laptop computer in August just prior to entering the

 9 United States.  Because the defendant did admit t he

10 relevant facts that serve to support the Governme nt's

11 position with respect to the research, we have no t

12 litigated full blown the computer forensics, but --

13 THE COURT:  That's my understanding.  But if

14 that's incorrect, I would certainly stand correct ed.

15 MR. RISLEY:  Your Honor, this is an area that I

16 have spent more time probably on than anybody and  I can

17 say that we are unable to determine the date of t he

18 research, so I think it would be incorrect to ass ume it

19 was afterwards.

20 THE COURT:  All right.  All right.  I appreciate

21 your representation as an officer of the Court.  Well,

22 obviously if it happened before he came, that's o ne thing.

23 If it happened after he came, it's another.  But in either

24 event, what we have is indicated research on cyan ide.

25 I've read the exhibit that talks about the
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 1 opinion of the forensic examiner that the defense  used.

 2 I'm having trouble understanding how he came to t he

 3 conclusion that based on what he saw there was no  reason

 4 to be worried about it.  I've got a lot of troubl e with

 5 that.  Anyway, that was on the computer.

 6 We know also that he came here on the 10th of

 7 September.  There's nothing in the record to sugg est that

 8 he knew about 9-11, but we do know that he did a number of

 9 things after 9-11 with the full knowledge of what  al-Qaeda

10 had done on 9-11, and that is fly planes into the  World

11 Trade Center and the Defense Department.

12 I think it's fair to say, although I don't know

13 that these words are used in the factual basis, b ut I

14 think it's fair to characterize what is in there as

15 suggesting that he was a sleeper agent, that he d id not

16 know -- or maybe he did, but there's no evidence that he

17 knew what his specific role would be once he got here.

18 But in view of everything that was going on at th at time,

19 to conclude that it was not in his mind that he w as going

20 to be asked to engage in a violent act against th e United

21 States, with all due respect, I don't believe is a

22 reasonable conclusion to come to.

23 You certainly have a legitimate argument

24 concerning whether or not what is intended here w ould

25 require a specific act that would have to be iden tified
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 1 and the Court of Appeals, when they consider this

 2 question, may agree with you, but I don't believe  that

 3 that is what is required by this reading so I'm g oing to

 4 deny the objection.

 5 I think this would probably be a good time to

 6 stop.  And I know we started at 10:00 today, but I would

 7 hope we could start at 9:00 tomorrow.  And what w e have is

 8 what I have identified as the other three objecti ons.

 9 I'll certainly hear whatever arguments you have t o give on

10 the role in the offense, whether or not there sho uld --

11 the Court should effectively depart because his c riminal

12 history category VI overstates his criminal histo ry and

13 likelihood to recidivate, also whether the Court should

14 consider a downward departure or adjustment becau se of the

15 length and harshness of conditions of his confine ment,

16 which I think we probably all agree the time that  we

17 focused on today was the time at the Brig, but th ere's

18 also another time when he was in material witness  custody,

19 so that's a big question.  Anything else we shoul d talk

20 about before we stop for today?

21 MR. LUSTBERG:  Just one thing.  I just want

22 to -- we're not calling any more witnesses, but I  just

23 want to put the Court on notice.  So the way this  will

24 work tomorrow, if I understand correctly, we'll g o through

25 the objections and then we'll have our argument u nder
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 1 3553.

 2 THE COURT:  Correct.

 3 MR. RISLEY:  As part of the 3553 analysis, one

 4 of the issues of course is the nature and circums tances of

 5 the offense and the history and characteristics o f the

 6 defendant.  In connection with the history and

 7 characteristics of the defendant, we're going to show,

 8 it's not very long, but some video materials that  we also

 9 showed at the bond hearing that Mr. al-Marri had in

10 Charleston.

11 THE COURT:  How long is that?

12 MR. LUSTBERG:  It's, at most, ten minutes, five

13 minutes.

14 THE COURT:  That's fine.

15 MR. LUSTBERG:  It's five to ten minutes.  But we

16 were just going to do it as counsel.  I mean, we don't

17 think there's a witness that's needed.

18 THE COURT:  That's fine.  I was thinking, why

19 don't we start with that in the morning?

20 MR. LUSTBERG:  Okay.  Well, I mean it really

21 isn't -- we can if Your Honor wants, but --

22 THE COURT:  I understand why you're offering it.

23 MR. LUSTBERG:  I just want to make sure that you

24 understood that was --

25 THE COURT:  No problem.  Anything else?
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 1 MR. RISLEY:  Not from the Government, Your

 2 Honor.

 3 THE COURT:  Thank you.

 4  

 5 (Whereupon the hearing was continued  

 6 until October 29, 2009) 
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